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APPELLANT’S OPENING BRIEF
I.

INTRODUCTION

In his Statement of Decision in a case involving a general plan
inconsistency claim, Judge McAdam sounds as if he is a member of the Davis
City Council, not a reviewing superior court judge. And that clear
misunderstanding of his role resulted in him committing reversible error. Let

II.

RULE 8.204(a)(2) STATEMENT

This action involves a challenge by Petitioner Old East Davis
Neighborhood Association to the approval of a development proposal by the
City Council of the City of Davis (City) under California planning and
zoning law, as well as the California Environmental Quality Act (CEQA).
The superior court’s final Judgment in this case was filed on June 25, 2019.
(JA, Vol. II, 000347-000351.)1 Notice of Entry of the Judgment was served
on June 27, 2019. (JA, Vol. II, 000356-000362.) Real Party in Interest and
Appellant, Trackside Center, LLC (Real Party), appealed the Judgment on
July 20, 2019. (JA, Vol. II, 000363-000366.)

The parties have elected to proceed via a Joint Appendix in lieu of a clerk’s
transcript. Citations to the Joint Appendix are denoted by the abbreviation
“JA,” followed by the applicable volume and Bates page number. Citations
to the administrative record of proceedings before the City of Davis is
denoted by the abbreviation “AR,” followed by the Bates page number.
1

4
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us explain why.

III.

STATEMENT OF PERTINENT FACTS

This case involves a challenge and the approval of a four-story mixeduse building—known as Trackside Center (Trackside or Project)—located in
Davis. The ground floor of the building is to be devoted to commercial uses
while the remaining three floors will be comprised of twenty-seven
residential apartments. (AR 00005, 00673.) Trackside will be located on an
infill parcel that has for several decades been identified by the City as an
opportunity site, the Project is adjacent to the downtown and is one block

The approved building, which received a 4-1 favorable vote by the Davis
City Council, is also proximate to Old East Davis, a predominantly
residential neighborhood comprised of an eclectic mix of single-family
homes and apartments. (AR 00020-00022.) A group of citizens residing in
that community—designating themselves the Old East Davis Neighborhood
Association (Association)—brought this action, claiming among other
concerns that the approved building is inconsistent with policies in the City’s
General Plan which require a building at this site to appropriately transition
from the commercial core to their neighborhood.2 (JA, Vol. I, 000020000021.)
The precise general plan policies referenced by the Association as
supportive of its general plan inconsistency claim are the following:
2

It warrants noting that the approved Project was the second project proposal
at the site (or “Version 2.0” as referred to by the Association). As indicated
in the staff report to the City Council, “The original proposal submitted in
June 2015 for the Trackside Center project consisted of a 6-story, 86,052
square-foot building with 48 apartment units and underground parking.
However, due to neighborhood concerns about the proposal, the applicant
reduced the building size and modified the project to the current project. It
resulted in an approximately 35-45% reduction in the building's density,
height, size, and scale.” (AR 00673.)
5
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from the Amtrak station and regional rail connections. (AR 00698-00699.)

4. Accommodate new buildings with floor area
ratios that can support transit use, especially
within ¼ mile from commercial area and transit
stops, but maintain scale transition and retain
enough older buildings to retain small city
character.
(JA, Vol. I, 000099; AR 05700.)
……

Standards:
a.
There should be a scale transition
between intensified land uses and adjoining
lower intensity land uses.
(JA, Vol. I, 000100-000101; AR 05803.)
In addition, the Association claims that the approved building is inconsistent
with various provisions of the Core Area Specific Plan (CASP), which are a
component of the City’s General Plan.3 The provisions cited provide:
That there be “appropriate scale transition
between buildings.”
(JA, Vol. I, 000103-000104; AR 05652.)

3

The project is located in the Core Area Specific Plan (CASP) which
implements the General Plan for the downtown core and its mixed use areas.
The CASP builds upon the policies of the General Plan and designates the
specific land uses within the focused geographic area. (AR 00686.) As the
CASP itself states in its Purpose section, “The Core Area Specific Plan
establishes the strategies which are required for the systematic execution of
the City's General Plan for the area covered by the Core Area Specific Plan.”
(AR 06237.)
6
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Policy UD-2.3: Require an architectural “fit”
with Davis’ existing scale for new development
projects.

Because infill projects are likely to be taller than
one story, their height and bulk can impose on
adjacent smaller scale buildings. The height of
new projects should be considered within the
context of their surroundings. Buildings of
greater height should be considered within the
context of their surroundings.
(JA, Vol. I, 000104; AR 06313.)4
Together these rather subjective provisions can, as Judge McAdam
concluded, be viewed as requiring an appropriate mass and scale transition

Vol. II, 000333-000336.) Whether the approved building does or does not
reasonably achieve that policy objective is accordingly the issue involved in
this appeal.5 6

4

It should be noted that neither the General Plan nor the CASP provide a
definition of the phrase “transition” or specify the manner in which such a
“scale transition” is to be achieved.
5 The Association’s Petition contains two causes of action which address the
claimed general plan inconsistency: their Second Cause of Action, which
alleges under CEQA that the SCEA/IS for the Project is inadequate due to
inconsistency with the City’s General Plan, and their Fourth Cause of Action,
which is a challenge brought under State Planning & Zoning Law (Govt.
Code, §§ 65300, et seq.) Real Party appeals the trial court’s determination as
to both causes.
6
Judge McAdam also references Davis’ non-mandatory design guidelines as
supporting the notion that an appropriate transition is required. Real Party in
Interest does not dispute that some of the guideline provisions are supportive
of such a conclusion. However, they are not—as guidelines—provisions to
which absolute adherence is required. (See JA, Vol. II, 000335, note 3.)
Furthermore, the City Council, based upon analysis presented to it by the
City’s professional planning staff, found the Project’s design to be consistent
with the guidelines. (AR 00902-00906.)
7
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involving the approved building and its interface with Old East Davis. (JA,

A.

On What Basis Did the City Council Determine that the
Approved Building was Consistent with the Referenced
General Plan Policies?

The City Council carefully considered the suitability of the transition
of the approved building to the adjacent Old East Davis neighborhood before
determining that an appropriate mass and scale transition had been achieved.
(AR 00487 (CEQA analysis); 00694-00695 (Council staff report); 00087600877 (Project plans – setback/stepback exhibit); 000902-000903 (DDTRN
Design Guidelines Consistency Matrix); 16955-16995, 17005-17007

determination was the considerable 53-foot setback between the approved
building and the nearest Old Davis residential structure, including a 30-foot
alley. (AR 00695.) Even more important was the “stepped back” nature of
the building on the side facing the Old East Davis neighborhood. (AR 00694;
00903.) That feature resulted in each building floor being stepped back
farther than the one below so that as the building increases in height it moves
progressively further away from the proximate neighborhood.

At its

simplest, these features achieve a building face and alley/setback design as
follows:

st~p back

set back/alley

8
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(Project exhibits/visuals).) Important to the Council in rendering its

Collectively these features were determined by the City Council to constitute
an appropriate mass and scale transition at the approved building to the Old
East Davis neighborhood. (AR 00025; see also 03098-03115.)
To elaborate: in reaching its consistency conclusion, the City Council
relied upon, among many things, the analysis performed in Trackside’s
environmental review document.7 The preparers of the SCEA/IS reviewed

--- 5

1. . .

+----

r+ - - - - - 11

(H

----..i

_ _ _ _ __,._.

9213"

(AR 00695.) This exhibit visually demonstrates the 53-foot distance that the
Project is set back from the nearest residence along the Project frontage, and
how the building begins from a single-story to maintain scale, and then
gradually transitions up as it moves further away from the home located to
the east. A similar transitioning occurs from the north end toward the south.
As a dense residential development located in close proximity to a highquality transit corridor, Trackside was reviewed through a Sustainable
Communities Environmental Assessment/Initial Study (“SCEA/IS”), which
is one of the CEQA streamlining benefits afforded to “transportation priority
projects” under Senate Bill 375. (Pub. Resources Code, § 21155.2(b); AR
00684-00685.)
7
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the Project application materials, which include the following rendering:

(AR 00644-00646.) The planning professionals who prepared the SCEA/IS
analysis stated:
The design of the project is sensitive and
responsive to the adjacent uses. Along the
eastern edge, the architecture is designed to
create a more traditional residential look-andfeel. The building is massed away from the east
and north in a series of step backs.
(AR 00487.)

its finding of consistency is amply supported in the record, including the
following passages from City staff’s analysis of the Project:
…[T]he project has been designed in order to
ensure that it provides a transition from the
Downtown to the Old East Neighborhood and to
remain in scale with that adjacent area. The
building mass has been pushed over toward the
railroad tracks and 3rd Street to move upper
floors away from the nearby residential
properties (Figure 4). The alley elevation would
be predominantly 2 to 3 stories. The 4th story,
which contains only four of the project’s 27
units, provides a substantial setback on the east
(alley) side of 32 feet or greater (Figure 5). The
engaging street level design, building
articulation and façade breaks, mix of building
materials and architectural details, and stepped
back upper stories on the east and north sides all
work together to create a compatible project for
the surroundings. Furthermore, the design of the
building is predominantly 2 and 3 stories with
only 4 of the 27 apartment units located on the
4th floor.
(AR 00694.)

10
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Far more than just the environmental analysis, the Council’s basis for

(AR 00902-00903.)
A thirty-foot alley… a fifteen-foot and eight-foot setback on either
side of the alley…a “stepped back” building design… four-sided architecture
and articulation to break up the mass. These then were the features viewed
by the City Council as providing a reasonable scale and mass transition. Now
the question becomes whether their determination was, under the
circumstances involved, reasonable. The answer should be an obvious yes.
Why?

Because the cited factors could certainly be relied upon by a

“reasonable person” as providing an appropriate mass and scale transition
downward from the intensifying Downtown Commercial Core to the Old
East Davis Neighborhood. (California Native Plant Society v. City of Rancho
Cordova (2009) 172 Cal.App.4th 603, 638 (“CNPS”); Holden v. City of San
Diego (2019) 43 Cal.App.5th 404, 412-413 (“Holden”); see Section IV.D,
infra.)

11
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Although the proposed building has a three-story
front elevation with a stepped-back fourth story
and exceeds the width of a typical single family
building, the project site is a commercial site
which has never had a single family residential
building on it. The project is on a transition site
between commercial and residential areas. …
The proposed building relates to the nearby
residential structures by stepping back the upper
stories, using varied setbacks, and breaking up
the building mass with four-sided architecture
and articulation. The building’s scale and front
elevation are appropriate for a mixed- use
commercial building and are consistent with the
guidelines for the Special Character Area it is
located in.

B.

Judge McAdam’s Resolution of the Claimed General Plan
Inconsistency Contention.

But that was not the answer landed upon by Judge McAdam. Instead
he concluded that the scale and mass transition was not consistent with the
General Plan requirement. Let’s look at his own words in reaching his

But what is the factual record as to whether the
Project complies with the mass and scale
provisions for this transition area? In its Staff
Report, the City describes the step-back design
of the upper floors of the building away from the
adjacent
single-family
homes
in
the
neighborhood. The step-back design feature
means that the mass of the building is weighted
away from the neighborhood and towards the
railroad track and commercial core district, as
provided for in the DTRN Guideline. The City
details the 30 foot width of the alley, which
serves as a buffer to the adjacent single family
homes. The City explains that while the
guidelines favor two and three story mixed-use
buildings, this four story project is consistent
because the fourth floor is small in size with only
four residential units and stepped back. The City
adds that the height of the building is only ten
feet higher than a nearby single-family historic
residence, and is similar to the nearby Chen
Building and that given all the benefits of the
Project, the height of the Project building is
reasonable. Finally, the City relies heavily on a
Third Street Corridor Special Character Area
Case Study image which illustrates an ideal and
acceptable project from a mass and scale
perspective. The image project features 45
dwelling units per acre with ground level
parking, predominantly, three stories in height
with a fourth story element and includes private
decks. The third level is stepped back, there is a
residential entry on the sidewalk and 75 percent
of the ground floor is retail with an outdoor café.
12
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conclusion. As he noted:

The City notes that other than architectural style
differences, the image project is virtually
interchangeable with Trackside and thus, the
Project is consistent with the Guidelines.
Is that a sufficient factual basis to support a
rational conclusion that Trackside is a transition
project between the Commercial Core Area and
the Old East Davis Neighborhood?
(JA, Vol. II, 000337-000338.)
The answer to this question should have been “yes” since, once again, it is

and scale transition provided was satisfactory based upon the enumerated
factors. Yet Judge McAdam found otherwise, essentially concluding that no
reasonable person could have decided as did four of the five members of the
Davis City Council. How exactly did Judge McAdam come to this erroneous
conclusion? That we explain next.

IV.

A.

ARGUMENT

The Standard of Review for Resolving a General Plan
Inconsistency Claim Requires that a Reviewing Court
Afford Great Deference to the Challenged Decision of the
Locality.

The law is clear: when reviewing a general plan consistency claim or
any other local administrative decision, the role of a reviewing judge is quite
limited. He or she is, in fact, to determine whether “no reasonable person
could have reached the same conclusion” as the locality, giving great
deference to the locality as it does so. As the Real Party indicated to Judge
McAdam in its briefing:
Under this standard, the court will defer to an
agency’s interpretation of its own general plan,
13
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clear that a “reasonable person” could have easily concluded that the mass

When we review an agency's
decision for consistency with its
own general plan, we accord great
deference
to
the
agency's
determination. This is because the
body which adopted the general
plan policies in its legislative
capacity has unique competence to
interpret those policies when
applying them in its adjudicatory
capacity. (City of Walnut Creek v.
County of Contra Costa (1980)
101 Cal. App. 3d 1012, 1021.)
Because policies in a general plan
reflect a range of competing
interests, the governmental agency
must be allowed to weigh and
balance the plan's policies when
applying them, and it has broad
discretion to construe its policies
in light of the plan's purposes.
(Sequoyah Hills Homeowners
Assn. v. City of Oakland (1993) 23
Cal. App. 4th 704; Greenebaum v.
City of Los Angeles (1984) 153
Cal. App. 3d 391, 407.) A
reviewing court's role "is simply to
decide whether the city officials
considered the applicable policies
and the extent to which the
proposed project conforms with
those policies." (Sequoyah Hills
Homeowners Assn. v. City of

14
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municipal code and design guidelines. (See Save
Our Peninsula Com., supra, 87 Cal.App.4th 99,
142; Sequoyah Hills, supra, 23 Cal.App.4th 704,
717-719; Anderson First Coalition, supra, 130
Cal.App.4th 1173, 1193; Friends of Davis, supra,
83 Cal.App.4th 1004, 1010-1015.) The court’s
role in reviewing administrative decisions has
been described as follows:

Oakland, supra, 23 Cal. App. 4th
at pp. 719-720.)
(Save Our Peninsula Com., supra, 87
Cal.App.4th 99, 142, emphasis added.) Only
where a petitioner meets its burden of
demonstrating, based on all of the evidence in the
record, that the local agency’s determination
was “unreasonable,” should a court intervene.
(CNPS, supra, 172 Cal.App.4th 603, 639; see
also Friends of Davis, supra, 83 Cal.App.4th
1004, 1015.)

Equally illustrative of the law is a passage from Sacramentans for
Fair Planning v. City of Sacramento (2019) 37 Cal.App.5th 698
(“Sacramentans for Fair Planning”), a recent decision issued by this Court.
In that passage, it is noted that:
We give substantial deference to the City’s
determination that the project is consistent with
the general plan. “[C]ourts accord great
deference to a local governmental agency’s
determination of consistency with its own
general plan, recognizing that the body which
adopted the general plan policies in its legislative
capacity has unique competence to interpret
those policies when applying them in its
adjudicatory capacity.” (San Franciscans
Upholding the Downtown Plan v. City and
County of San Francisco (2002) 102 Cal.App.4th
656, 677-678 [125 Cal. Rptr. 2d 745], quoting
Save Our Peninsula Committee v. Monterey
County Bd. of Supervisors (2001) 87 Cal.App.4th
99, 142 [104 Cal. Rptr. 2d 326].) “[A]
determination of general plan consistency will be
reversed only if, based on the evidence before the
local governing body, ‘...a reasonable person
could not have reached the same conclusion.’
(No Oil, Inc. v. City of Los Angeles (1987) 196
Cal.App.3d 223, 243 [242 Cal. Rptr. 37].)”
15
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(JA, Vol. I, 000159.)

(Families Unafraid to Uphold Rural etc. County
v. Board of Supervisors (1998) 62 Cal.App.4th
1332, 1338 [74 Cal. Rptr. 2d 1].)
(Sacramentans for Fair Planning, supra, 37 Cal.App.5th 698,
707-708.)
A clearer statement of the law is hard to imagine.
Nor, at least in the abstract, did Judge McAdam appear to
misunderstand what he was supposed to be doing.

According to his

.....The proper standard of review is abuse of
discretion. In reality, this is the same standard as
substantial evidence review under CEQA.
(California Native Plant Society v. City of
Rancho Cordova (2009) 172. Cal.App.4th 603,
635.) The trial court must determine whether the
City’s decision to approve the Project was
arbitrary, capricious and lacking in evidentiary
support, unlawful or procedurally unfair. Under
this standard, the Court must defer to the factual
findings on consistency of the City unless no
reasonable person could have reached the same
conclusion on the evidence before it.
....
Once the general plan is in place, it is the
province of elected officials to examine the
specifics of the proposed project to determine
whether it would be in harmony with the policies
stated in the plan. (CNPS at 638) “It is
emphatically not the role of the courts to
micromanage these development decisions.”
(Id.) The focus is on reasonableness. This is true
if even if there are more reasonable
interpretations of the factual record. In sum, so
long as the City’s conclusion is reasonable and
based on the factual record, it must be upheld.
(JA, Vol. II, 000255-000256, emphasis added.)

16
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Statement of Decision:

Yet this is not at all what Judge McAdam actually did. Indeed, he clearly
reviewed the record as if it was his charge to decide, independent of the City
Council, whether there was or was not a General Plan inconsistency. In
doing so, he committed reversible error.
B.

Judge McAdam Clearly and Impermissibly Reweighed the
Evidence and then Came to His Own Conclusion in
Rendering His Decision.

Judge McAdam clearly misunderstood his role in reviewing the
challenged decision of the Davis City Council. Despite indicating the

own conclusion as to whether there had been an appropriate mass and scale
transition. Notice the following portions of his Statement of Decision which
are reflective of his overall approach:
The record identifies two comparators in the
Commercial Core Area, namely the Chen
Building and the McCormick Building both four
story buildings like Trackside. Trackside,
however, is double the size of the Chen Building
and likely at least 30 percent larger than the
McCormick Building. There was a passing
reference also to the Roe Building, which is
several blocks away and even smaller than the
other two comparators. The hardware store
directly across the tracks appears to be a single
story building with a parking lot. There is
nothing on the Third Street Corridor that is even
remotely near the size of Trackside. From the
record, other than two relatively large parking
garages in the Core Area, it would appear that
Trackside would be the largest mixed-use or
commercial building in downtown Davis by a
longshot.
…
On the other side of the Project is the Old East
Davis neighborhood. As described above, it is a
17
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opposite, he without a doubt reweighed the evidence and then came to his

Trackside itself is located in what might be called
the railroad corridor, next to a rock yard and
across the street from single story commercial
buildings. The current buildings on site are
single story commercial. Trackside would be
over 4 times larger than the current commercial
buildings.
…
Based on the totality of circumstances and a
review of the entire record, it is the conclusion of
this Court that Trackside is not consistent with
the City of Davis planning provisions governing
the transition between the Core Area to the Old
East Davis neighborhood.
(JA, Vol. II, 000286-000287, emphasis added.)
All of this, and much more in the record, reveals that Judge McAdam was
actually acting not as a reviewing Superior Court judge, but rather as a Davis
City Council Member. He personally evaluated the Project in relationship to
its surroundings and then determined that, in his opinion, it did not achieved
an appropriate transition. And in addition, it needs to be noted what he did
not do—which is review and provide deference to the decision of the City
Council. Had he done so, the discussion contained in his Statement of
Decision would have been quite different, i.e., it would have been
18
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diverse predominantly residential neighborhood.
It includes single family residences, some lower
level apartment buildings, some duplexes and/or
townhouses. It also includes some single story
commercial buildings around its rim. It is one of
the oldest neighborhoods in Davis dating back
into to the 19th Century. There are three historic
homes in Old East Davis remaining. Many of the
other homes are single-story bungalows.
Obviously, it is much different from the
University, and it is much different than the Core
Commercial Area.

characterized by systematically assessing whether the rendered decision was
“reasonable” as opposed to reweighing the evidence. (CNPS, supra, 172
Cal.App.4th 603, 638; Holden, supra, 43 Cal.App.5th 404, 412-413.) By
failing to do so, he committed clear reversible error.
C.

Judge McAdam Impermissibly Attributed His Own
Meaning to the Term Transition.

The law, as indicated, is clear: the decision of a locality involving a
general plan consistency determination is to be upheld by the reviewing court
unless it is such that “no reasonable person could have reached the same
Planning, supra, 37 Cal.App.5th 698, 707-708.) Given this clarity, it has been
a mystery to the Real Party in Interest as to why Judge McAdam steered so
far off course. A possible answer emerges from a careful reading of Judge
McAdam’s Statement of Decision, wherein he states:
Is that a sufficient factual basis to support a
rational conclusion that Trackside is a transition
project between the Commercial Core Area and
the Old East Davis Neighborhood? The focus is
really on the meaning of a “transition” under the
planning provisions set forth above. Thus, here
is the question: What is in the Core Commercial
Area and what is in the Old East Davis
neighborhood and is Trackside a transition
between the two.
(JA, Vol. II, 000338, emphasis added.)
Carefully notice the way the term “transition” is employed. And therein
probably lies the answer to our mystery.
How then is the term employed here as well as elsewhere throughout
Judge McAdam’s Statement of Decision? It is used to indicate that there
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results,” with deference being owed to the locality. (Sacramentans for Fair

must be a building size transition between those buildings in the Core
Commercial Area of the City and the Old East Davis neighborhood. Or to
be more specific, the largest buildings are to be in the Core Commercial Area
and the smaller are to be in the Old East Davis neighborhood, with inbetween sized buildings in the area where the approved building is located.
This conceptualization—which renders a general plan consistency
determination a rather black and white issue—permeates Judge McAdam’s
Statement of Decision. And it certainly appears to have resulted in him
concluding that there was a general plan inconsistency since the approved

About his employed conceptualization there can be little doubt as the
following provisions from his Statement of Decision reveal:
…. However, the FAR like the designation of the
site as an opportunity site does not change or
satisfy the fundamental planning policy that the
project must be a transition from the Core
Commercial Area to the Old East Davis
neighborhood…
(JA, Vol. II, 000342, emphasis added.)
Trackside is 50 feet tall. In the end, this “fourth
story element” makes the proposed building
taller than any other mixed-use project inside the
Core Commercial Area and taller than the
guidelines even for the Core Commercial Area…
8

Real Party strongly disagrees with the assertion in the Statement of Decision
that Trackside would be the “largest mixed-use or commercial building in
downtown Davis by a longshot” (JA, Vol. II, 000287) and was, in fact,
baffled by the Statement of Decision’s complete dismissal of the relevance
of two mixed-use parking structures, one of which is located half a block
northwest of the project site, immediately on the other side of the railroad
tracks, which measures up to 72 feet in height and has much greater mass
and footprint than the Project. (AR 17156.)
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building would be larger than many buildings in the Core Commercial Area.8

(Id., Vol. II, 000339, emphasis added.)9
Trackside would be over four times larger than
the current commercial buildings. ….
(Id., Vol. II, 000341, emphasis in original.)
…the other fundamental consideration is that the
project must be a transition…

Thus, a reasonable conclusion is that on a
property serving as a transition to a residential
neighborhood...the average unit per acre would
be less.
(Id., Vol. II, 000342.)
...The features relied upon by the city to justify
the Project, like the step-backed design, do not
really address the larger issue of the mass and
scale of the project. Nothing in the Staff Report
or record rationally explained how a 47,900
square foot building constituted a transition
project.
(Id., Vol. II, 000343.)10
It again warrants noting that this characterization of the Project is not
supported by the evidence in the record. (AR 17156.)
10 The Statement of Decision more than once emphasizes the Trackside’s
square footage and the fact that no evidence supported how the relatively
large square footage of the Project served to achieve a transition. However,
the square footage of an infill project is not included in the General Plan or
CASP policies aimed at ensuring an appropriate scale transition. Rather,
those policies pertain to height and bulk (i.e. mass, which is reflected in the
9
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(Id., Vol. II, 000341.)

The point? That Judge McAdam has read into the City’s General Plan a
definition of “transition” which is not really there. To him, transition means
moving systematically from larger buildings in the Core Area, to mid-sized
buildings where the approved building is located, to smaller buildings in the
Old East Davis neighborhood.11 That, however, is not at all what the City
Council viewed as being required by the various general plan transition
policies.
The City Council, instead, interpreted its general plan as imposing a

transition to the Old East Davis neighborhood. That obviously is a much less
floor area ratio). (AR 05700; AR 06313) A building’s square footage is
irrelevant as long as measures are taken to appropriately address the height
and massing. As has already been mentioned, an appropriate scale transition
for height is achieved by setting the Project back from single-family houses
and progressively stepping the building down as it gets closer to the
neighborhood. The record is also replete with references to the building’s
features that serve to break-up its mass and to make the structure appear less
bulky, such as varied setbacks and façade articulation rather than one long
homogenous wall, four-sided architecture, diversity of rooflines and finish
materials, and massing the building away from residential through setbacks.
(AR 000514; 000694-000695; 00902-00906.) It was reasonable for the
Council to conclude that architectural features served to break-up the
building’s mass, bringing it into scale with its surroundings, despite its
overall building square footage. Furthermore, it would have been
inconsistent with other General Plan and CASP policies to underutilize one
of the largest opportunity sites in Davis, such as the goal to accommodate a
majority of growth at infill sites. (AR 05697; AR 05700; AR 06051-06052.)
As California cases have repeatedly recognized, “[a] general plan must try to
accommodate a wide range of competing interests. … Once a general plan is
in place, it is the province of elected city officials to examine the specifics of
a proposed project to determine whether it would be “in harmony” with the
policies stated in the plan.” (Sequoyah Hills Homeowners Assn. v. City of
Oakland (1993) 24 Cal.App.3d 704, 719-720.)
11 Per the logic employed in the Statement of Decision, the general plan’s
transition requirement mandates that buildings constructed at the Project site
be medium sized in respect to height, square footage and structural footprint.
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requirement that individual buildings themselves incorporate features to

mechanical conceptualization than that employed by Judge McAdam and
allowed the City Council some degree of discretion and judgment. And it is
more in keeping with how the various referenced General Plan provisions
actually read.

Recall those provisions reference an “appropriate scale

transition between buildings,” maintaining “a scale transition” and that there
be a “scale transition between intensified land uses and adjoining lower
intensity land uses.” (AR 05652, 05700, 05803.) Indeed, nothing about these
phrases mandated or even necessarily suggested the rigid conceptualization
employed by Judge McAdam. Rather, they seem to suggest that the steppedof setback is an acceptable means of achieving consistency.12 Moreover, it
was reversible error for Judge McAdam to attribute his own meaning to the
term transition as embodied in the Davis General Plan since, under wellestablished law, that task, so long as reasonably exercised, belonged to the
Davis City Council. That being so, the trial court should have deferred to
their interpretation. (CNPS, supra, 172 Cal.App.4th 603, 638.)
V. CONCLUSION
For the foregoing reasons, Real Party requests that this Court find that
Judge McAdam committed reversible error by not deferring to the City of
Davis’ reasonable conclusion that the Trackside project is consistent with its
mass and scale transition general plan policies. We accordingly ask that this

In fact, when the identified General Plan policies are read together—
mindful of the City’s dual objectives to (1) increase residential densities to
support transit use, while (2) also being cognizant of how the increased
height of infill development might impact adjacent smaller buildings—the
setback and step back tools employed by Trackside seem to very reasonably
achieve both general plan policy objectives.
12
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back building design relied upon by the City Council as well as the 53 feet

Court reverse the trial court’s Judgment and instruct the trial court to deny
the Association’s Petition for Writ of Mandate.
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