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Statutes and Ordinances

APPELLANT TRACKSIDE CENTER, LLC’S REPLY BRIEF AND CROSSRESPONDENT’S OPPOSITION BRIEF

I. APPELLANT TRACKSIDE CENTER, LLC’S REPLY BRIEF
A.

Introduction

This case—which in so many ways should be quite simple—now involves many
pages of briefing and the possibility of resulting confusion. The actual primary issue raised
is a relatively simple one: namely, whether the City of Davis (City) reasonably concluded
that the proposed Trackside project (Trackside or Project) is consistent with the Davis
General Plan, the Core Area Specific Plan (CASP) and Davis Downtown and Traditional
Appellant/Real Party in Interest Trackside Center, LLC (Real Party) argue that the City’s
consistency decision was reasonable, is supported by substantial evidence and should be
allowed to stand.1 Central to the City and Real Party’s position is that the General Plan and
other policies cited by Petitioner Old East Davis Neighborhood Association (Petitioner) in
support of its inconsistency claim leave the City a great deal of discretion and that the City
appropriately and reasonably exercised that discretion. The Petitioner, however, paints a
very different picture, asserting time and time again that the General Plan and CASP
policies they reference are “fundamental, mandatory and clear” and that no reasonable
person could conclude that the Trackside Project is consistent with them. So, who is right,
the City and Real Party or the Petitioner?

The Petitioners present two causes of action which address the claimed general plan
inconsistency: their Second Cause of Action, which alleges under CEQA that the SCEA/IS
for the Project is inadequate due to inconsistency with the City’s General Plan, and their
Fourth Cause of Action, which is a challenge brought under State Planning & Zoning Law
(Govt. Code, §§ 65300, et seq.) (JA, Vol. I, pp. 000009-000023.) Real Party has appealed
the trial court’s determination as to both causes.
1
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Residential Neighborhood Design Guidelines (Design Guidelines). The City and

B.

Petitioner Erroneously Claims that the City Acted Inconsistent with
Various Cited Provisions of Its General Plan and Core Area Specific
Plan When It Approved the Trackside Project.

The answer to this question must lie in an examination of the actual policies cited
by the Petitioner in support of its inconsistency claim, with an emphasis on whether these
policies are indeed “fundamental, mandatory and clear” as the Petitioner claims or do they
instead allow the City an element of discretion. (See Families Unafraid to Uphold Rural
El Dorado County v. Board of Supervisors (1998) 62 Cal.App.4th 1332, 1341 (“Families
Unafraid”) (“[T]he nature of the policy and the nature of the inconsistency are critical
factors to consider.”).) According to the Petitioner, the actual policies with which Trackside
a) “Accommodate new buildings with floor area ratios that can
support transit use, especially within 1⁄4 mile from commercial
areas and transit stops, but maintain scale transition and retain
enough older buildings to retain small-city character.” (Land Use
Principle 4 (AR 5700); AA 333.)
b) Require an architectural ‘fit’ with Davis' existing scale for new
development projects.” Subsequently, three standards are
paraphrased: 1) “There should be a scale transition between
intensified land uses and adjoining lower intensity land uses.” 2)
“Taller buildings should be stepped back at upper levels in areas
with a relatively smaller scale character.” 3) “Buildings should be
varied in size, density and design.” (Policy UD 2.3 (AR 5803); AA
333.)
c) The Core Area Specific Plan “…promotes building up the
‘downtown core’ (the area between First and Third Streets and D
Street and the railroad tracks east of G Street) before greatly
increasing densities in the remainder of the core area, thereby
protecting existing residential neighborhoods and their character.”
And subsequently, the CASP encourages “…appropriate scale
transitions between buildings.” (General Plan, E. Relationship to
Other Plans (AR 5651-5652); AA 333.)
d) “The single most important issue of infill development is one of
compatibility, especially when considering larger developments.
When new projects are developed adjacent to older single-family
8
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is inconsistent are as follows:

residences, concerns exist that the height and bulk of these infill
projects do not have a negative impact on smaller scale buildings.”
(CASP Section 4.2, New Buildings in Residential Neighborhood
(AR 6311); AA 333-334.)
e) “The area along Third Street shall be treated with sensitivity
because of potential impacts on adjacent land uses. Development
along this corridor shall be of an appropriate scale and character
in relation to the surrounding and adjacent land uses.” (CASP
Land Use Policy 7B (AR 6264); AA 334.)
(RB, pp. 25-26.)2
This enumeration of policies, which comes straight from the Petitioner’s brief, is key to
resolving the major issue of the case.3 Why? Because the Petitioner bears the burden of
establishing with which policies a project is allegedly inconsistent. (California Native

These enumerated policies accordingly represent those with which the Petitioner claims
Trackside is inconsistent and any review for consistency should be limited to them.
So, first of all, are these supposed policies “fundamental, mandatory and clear” or
do they allow the City an element of discretion? The answer is apparent: they may be

Citations to Petitioner’s “Respondents Opposition Brief and Cross-Appellant’s Opening
Brief” are denoted by the abbreviation “RB” followed by the applicable page number.
Citations to Real Party’s Opening Brief are denoted by the abbreviation “RPOB” followed
by the applicable page number. Citations to the Joint Appendix are denoted by the
abbreviation “JA,” followed by the applicable volume and Bates page number. Citations
to the administrative record of proceedings before the City of Davis is denoted by the
abbreviation “AR,” followed by the Bates page number.
3
It warrants noting that many of the cited policies are not even General Plan or CASP
policy statements. More specifically, c) is not a General Plan policy but comes from a brief
overview of Specific Plans from the Introduction to the General Plan (AR 05651), d) is not
a CASP policy but merely an introductory statement in a section about aesthetic elements
within the Streetscape chapter, which considers the construction of new single-family
residences on existing residential streets. (AR 06232, 06311-12.), and e) is an out-ofcontext statement from the Circulation Chapter and pertains to Automobile Circulation.
(AR 06232.)
2

9
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Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 639 (“CNPS”).)

“fundamental” but they most certainly are not “mandatory and clear.” Look no further than
how they are worded and this becomes evident. Specifically note:
•

With respect to (a), the policy says “scale transition is to be maintained.”
(Land Use Principle 4 (AR 5700).) Nowhere is the term “transition” defined.
A transition obviously can occur in a variety of fashions—including setback
and step-backed buildings—the precise formulation of which is left to the
discretion of the City;

•

With respect to (b) all that is required is that there be an “architectural fit”
which is very subjective and hardly a “mandatory and clear” requirement.
(Policy UD 2.3 (AR 05803).) The various “standards” similarly allow
discretion within the context of generalized techniques which can be

•

With respect to (c) the policy simply is “to promote” building up the
downtown core “before greatly increasing densities” elsewhere, which is
hardly a “mandatory and clear” requirement to do anything other than to
encourage a pattern of growth which can occur in numerous ways (General
Plan, E. Relationship to Other Plans (AR 5651-5652);

•

With respect to (d), this policy actually requires nothing but is rather merely
a statement that “concerns exist.” As such, it hardly imposes a “mandatory
and clear” requirement about anything; and

•

With regard to (e) the policy indicates “shall be treated with sensitivity” and
“shall be of an appropriate scale and character,” with neither phrase being
“mandatory nor clear.” (CASP Land Use Policy 7B (AR 6264).) Rather,
these words allow the City a great deal of discretion.4

Petitioner argues throughout its brief that the use of the word “shall” makes these, and
other, provisions mandatory. (See RB, pp. 49-55, 65-67.) It should be clarified, however,
that the only mandatory aspect of these provisions is a requirement that City consider
compatibility when evaluating new development. Contrary to Petitioner’s claims, there is
no precise mandate or specific formula by which to measure whether an area was treated
4
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employed to achieve an “architectural fit”;

So what does all of this tell us? That the policies referred to by the Petitioner are not
“mandatory and clear” as Petitioner asserts and that accordingly it should be rather
difficult—indeed impossible—for the Petitioner to establish that the City acted inconsistent
with them when it approved the Trackside Project. A number of court cases support this
position, with those cases indicating that any inconsistency must be clear on its face and
arise from the very policy language itself. (See Endangered Habitats League, Inc. v.
County of Orange (2005) 131 Cal.App.4th 777, 783-785 (“Endangered Habitats League”);

with sensitivity or whether scale is appropriate. These decisions are subjective and
discretion lies with the City.
5
These cases, which were cited by Petitioner in its Opening Brief, provide insight on the
type of general plan objectives which courts consider to be “fundamental, mandatory and
clear.” The general plan in Endangered Habitats League required that developments
maintain specific levels of service for traffic at certain intersections, computed by using a
specified and quantifiable methodology. The court found that the traffic level of service
policy, by establishing a particular performance standard to be evaluated by a particular
methodology, was “mandatory” and “clear,” and that the particular development involved
did not meet the standard. Thus, it was inconsistent with the general plan. (Endangered
Habitats League, supra, 131 Cal.App.4th 777, 783.) Similarly, in Families Unafraid, the
general plan expressly provided that only certain specific areas of the county adjacent to
“community regions” and “rural centers” could be designated “low density residential.”
The court found that the undisputed evidence showed that the proposed project site was
not contiguous to either a “community region” or “rural center,” and therefore the county’s
decision re-designating the site for low density residential use was undisputedly
inconsistent with the general plan. In reaching this decision, the court noted:
[T]he land use policy at issue here is fundamental (a policy of
contiguous development, and the Draft General Plan states that
the “Land Use Element is directly related to all other elements
contained within the General Plan”); the policy is also
mandatory and anything but amorphous (LDR “shall be further
restricted to those lands contiguous to Community Regions and
Commercial Centers” [both of which are specified ‘town-bytown’ in the Draft General Plan], and “shall not be assigned to
lands which are separated from Community Regions or Rural
Centers by the Rural Residential land use designation”).
(Families Unafraid, supra, 62 Cal.App.4th 1332, 1341-1342.)
11
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Families Unafraid, supra, 62 Cal.App.4th 1332, 1340-1342.)5

C.

The City Acted Reasonably – and Thus Permissibly – in Determining
that Trackside was Consistent with the Davis General Plan and Core
Area Specific Plan.

That being so, the next question is whether the City acted reasonably in determining
that the Trackside Project was consistent with the Davis General Plan and CASP and

[A]ppellants and amici curiae argue that the priority policies of
the General Plan were fundamental, mandatory and clear.
Consequently, they contend, project approval required findings
that the project complied with each and every one of the strictly
construed priority policies and the Board was not permitted to
weigh and balance the various policies when considering
project compliance. Again, we disagree.
…
The language of section 101.1, subdivision (b) of the City’s
planning code that the priority policies are to “be the basis upon
which inconsistencies in the Master Plan are resolved,” does
not remotely provide the type of specificity and clarity that is
found in the general plan polices of either [Families United],
supra, 62 Cal.App.4th 1332 or Endangered Habitats, supra, 131
Cal.App.4th 777. A reasonable person could conclude that such
language allows the City to weigh and balance the priority
policies and to construe them in light of the purposes of the
General Plan. … While the City planning code requires that
procedurally, a project must be found consistent with the
policies, the policies themselves contain no objective
standards, but only subjective standards that neither prohibit
any particular development or type of development nor
command any particular outcome.
(Id., p. 517-520.)
12
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By contrast, the court in San Francisco Tomorrow v. City and County of San Francisco
(2014) 229 Cal.App.4th 498, found no general plan inconsistency in the city’s approval of
a redevelopment project. The court found that the general plan policies at issue which
required, among other things, that the existing neighborhood character be “conserved and
protected,” contained subjective standards which could not, by their nature, be considered
“mandatory” or “clear.” As that court noted:

especially the policies referenced by the Petitioner as establishing an inconsistency. This
particular matter was discussed extensively in Real Party’s Opening Brief, Section VI.A.
Suffice it to say at this point, the law is clear that the City must be determined to have acted
reasonably unless “no reasonable person” could have concluded as did the City. (No Oil,
Inc. v. City of Los Angeles (1987) 196 Cal.App.3d 223, 243 (“No Oil”); Families Unafraid,
supra, 62 Cal.App.4th 1332, 1338; Sacramentans for Fair Planning v. City of Sacramento
(2019) 37 Cal.App.5th 698, 707-708 (“Sacramentans for Fair Planning”.) This standard is
extremely difficult to overcome and the Petitioner has not even remotely come close to
doing so. Why? For that answer, we now return to our Opening Brief:
On What Basis Did the City Council Determine that the
Approved Building was Consistent with the Referenced
General Plan Policies?

The City Council carefully considered the suitability of the
transition of the approved building to the adjacent Old East
Davis neighborhood before determining that an appropriate
mass and scale transition had been achieved. (AR 00487
(CEQA analysis); 00694-00695 (Council staff report);
000876- 00877 (Project plans – setback/stepback exhibit);
000902-000903 (DDTRN Design Guidelines Consistency
Matrix);
16955-16995,
17005-17007
(Project
exhibits/visuals).) Important to the Council in rendering its
determination was the considerable 53-foot setback between
the approved building and the nearest Old Davis residential
structure, including a 30-foot alley. (AR 00695.) Even more
important was the “stepped back” nature of the building on the
side facing the Old East Davis neighborhood. (AR 00694;
00903.) That feature resulted in each building floor being
stepped back farther than the one below so that as the building
increases in height it moves progressively farther away from
the proximate neighborhood. At its simplest, these features
achieve a building face and alley/setback design as follows:

13
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A.

The design of the project is sensitive and
responsive to the adjacent uses. Along the
eastern edge, the architecture is designed to
create a more traditional residential look-andfeel. The building is massed away from the east
and north in a series of step backs.
(AR 00487.)
Far more than just the environmental analysis, the Council’s
basis for its finding of consistency is amply supported in the
record, including the following passages from City staff’s
analysis of the Project:
…[T]he project has been designed in order to
ensure that it provides a transition from the
Downtown to the Old East Neighborhood and to
remain in scale with that adjacent area. The
building mass has been pushed over toward the
railroad tracks and 3rd Street to move upper floors
away from the nearby residential properties
(Figure 4). The alley elevation would be
predominantly 2 to 3 stories. The 4th story, which
contains only four of the project’s 27 units,
provides a substantial setback on the east (alley)
side of 32 feet or greater (Figure 5). The
14
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Collectively these features were determined by the City Council
to constitute an appropriate mass and scale transition at the
approved building to the Old East Davis neighborhood. (AR
00025; see also 03098-03115.The planning professionals who
prepared the SCEA/IS analysis stated:

engaging street level design, building
articulation and façade breaks, mix of building
materials and architectural details, and stepped
back upper stories on the east and north sides all
work together to create a compatible project for
the surroundings. Furthermore, the design of the
building is predominantly 2 and 3 stories with
only 4 of the 27 apartment units located on the
4th floor.

Although the proposed building has a three-story
front elevation with a stepped-back fourth story
and exceeds the width of a typical single family
building, the project site is a commercial site
which has never had a single family residential
building on it. The project is on a transition site
between commercial and residential areas. …
The proposed building relates to the nearby
residential structures by stepping back the upper
stories, using varied setbacks, and breaking up
the building mass with four-sided architecture
and articulation. The building’s scale and front
elevation are appropriate for a mixed- use
commercial building and are consistent with the
guidelines for the Special Character Area it is
located in.
(AR 00902-00903.)
A thirty-foot alley… a fifteen-foot and eight-foot setback on
either side of the alley…a “stepped back” building design…
four-sided architecture and articulation to break up the mass.
These then were the features viewed by the City Council as
providing a reasonable scale and mass transition. Now the
question becomes whether their determination was, under the
circumstances involved, reasonable. The answer should be an
obvious yes. Why? Because the cited factors could certainly be
relied upon by a “reasonable person” as providing an
appropriate mass and scale transition downward from the
intensifying Downtown Commercial Core to the Old East
Davis Neighborhood. (California Native Plant Society v. City of
15
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(AR 00694.)

Rancho Cordova (2009) 172 Cal.App.4th 603, 638 (“CNPS”);
Holden v. City of San Diego (2019) 43 Cal.App.5th 404, 412413 (“Holden”); see Section IV.D, infra.)
(RPOB, pp. 8-11.) Enough said? Probably yes. But, to reiterate, clearly it is not possible to
determine that the City acted unreasonably, i.e., that it acted “as no reasonable person
could” when it determined that the Trackside Project was consistent with the Davis General
Plan and the CASP. The City was well justified in deciding as it did, and its consistency
determination should not now be upset.
D.

Petitioner Erroneously Claims that the City Acted Inconsistent with Its
Design Guidelines When It Approved the Trackside Project.

Now is any of this changed by the Design Guidelines, that is to say, is Trackside in

answer is, as the City found, no. Indeed, City staff went through an extensive process of
establishing, guideline by guideline, consistency. This resulted in the attached Exhibit A
which was part of the staff report presented to the City Council. (AR 00902-906.)
Ultimately, the City relied upon that thorough analysis when it rejected the Petitioner’s
contention that Trackside is inconsistent with the Guidelines.
Interestingly enough, in advancing its Guidelines inconsistency claim, the Petitioner
fails to critique any of the analysis contained in Exhibit A. That obviously should have
been its task. Instead the Petitioner completely ignores Exhibit A—and the conclusions
contained in it—and “zeroes in” on a handful of isolated policies, never explaining exactly
how Trackside is undeniably inconsistent with them. The one exception where the
Petitioner actually seeks to establish Design Guideline inconsistency is with an asserted
policy which reads “A building shall appear to be in scale with traditional single family
houses along the street front.” (RB, pp. 42-43.) Yet the advanced argument is unimpressive
because (1) the asserted policy is not even a policy but instead a caption under an image
located in the margins of a page and (2) appears, even if it were a policy, to be limited to

16
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any way inconsistent with those Guidelines as claimed by the Petitioner? The simple

streets consisting solely of single-family homes.6 (AR 15875.) Nor does it even remotely
begin to place Trackside in the overall context of all of the Design Guidelines—which
consist of ±140 pages of text—as did the staff in preparing Exhibit A.7 When that larger
context is employed as it rightfully must be, it becomes clear that the City’s position that
Trackside is consistent with the Design Guidelines was reasonable and should not be upset
by this Court, especially since the Petitioner has presented no coherent case to the contrary.
But let’s not stop there because to do so would leave out two additional, and highly
important, factors. The first of these is that the Design Guidelines are just that, guidelines.
As such they are not binding8 and mandatory upon decisionmakers and are merely intended

Trackside is not located on a traditional residential street but on 3rd Street within a Special
Character Area wherein the Design Guidelines suggest taller commercial and mixed-use
buildings should predominate. (AR 15899.) 3rd Street is also considered a “shopping
street” (AR 15836) and the Project is identified as an “opportunity site” where the Design
Guidelines encourage densities of 40 units per acre. (AR 15841-42.) The number and
diversity of guidelines applicable to the Project—only a handful of which are mentioned
above—illustrates why determining consistency with the Design Guidelines requires a
wholistic understanding of that document, as opposed to cherry-picking a single caption to
an inapposite illustration.
7
Exhibit A appropriately recognizes the complexity of the Project site which is located in
the Mixed-Use Character Area of Downtown, also within a subcategory called the Core
Transition East, and within the Third Street Special Character Area. These are in addition
to being an identified “opportunity site” located on a designated “shopping street.” (Supra,
Note 6.)
8
The Design Guidelines themselves explicitly recognize that its provisions are not
mandatory, providing that, “Guidelines are generally descriptive statements that explain or
illustrate a principal or preferred course of action.” (AR 15967.) Indeed, the introduction
to the Guidelines notes:
It should be noted that the proposed design guidelines do not
prescribe specific architectural styles or images, nor do they
encourage direct imitation of the past or radical departure from
the existing design context. There are many appropriate design
responses to a given situation. These guidelines are most
concerned with whether the design and site plan respect the
project’s context, and responds to patterns and rhythms of
the block-face with a design that is compatible and that will
contribute to the quality of the neighborhood.
17
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6

to guide their actions, not dictate them. (JA, Vol. II, p. 000335, note 3.) 9 Given that, they
are not the kind of provisions with which an inconsistency can be found easily to exist.
And second, the guideline provisions actually referenced by the Petitioner are either
subjective or clearly nonmandatory, employing the word “should,” and not “shall,” in most
cases.10 (See, e.g., Endangered Habitats League, supra, 131 Cal.App.4th 777, 78-786.)
Even where “should” is not employed and “shall” is used or implied, it is clear, through
the employment of subjective words such as “appears,” “maintain,” “similar” and
“overwhelming,” that the Guidelines allow a great deal of discretion. How that discretion
is employed is then up to the City as long as it acts reasonably in determining there was no

9

(AR 15959.)
As Judge McAdam correctly observed:
For this reason, the Petitioner’s Third Cause of Action fails. It
is based solely on alleged non-compliance with the guidelines.
The Petitioner has not established that the City had a
mandatory duty to comply with the design guidelines.

Importantly, a guideline is not rendered mandatory simply because it includes the word
“shall.” As one relevant case notes:
10

Not every statute or municipal ordinance which uses the word
‘shall’ is obligatory rather than permissive. ‘Although statutory
language is, of course, a most important guide in determining
legislative intent, there are unquestionably instances in which
other factors will indicate that apparent obligatory language
was not intended to foreclose a governmental entity's or
officer's exercise of discretion.’ (Morros v. County of Marin
(1977) 18 Cal.3d 901, 910-911, fn. 6 [136 Cal.Rptr. 251, 559
P.2d 606]; Van Alstyne, Cal. Government Tort Liability
Practice (Cont.Ed.Bar 1980) § 2.43, pp. 96-98.)
(Cochran v. Herzog Engraving Co. (1984) 155 Cal.App.3d
405, 411.)
18
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inconsistency between the Trackside project and the Design Guidelines.

E.

The Davis General Plan, Core Area Specific Plan and Design Guidelines
Do Not Establish a “Lock-Step” Transition Policy to Which the City
Failed to Adhere When It Approved the Trackside Project.

Nor do the Davis General Plan, CASP or Design Guidelines establish a “transition”
policy, which the City ignored, requiring descending height and size of buildings—in a
lock-step fashion—as you move from the Downtown Core Area to the Old East Davis
residential neighborhood. This “lock-step” approach to achieving transition is the
erroneous notion of “transition” relied upon by Judge McAdam which was discussed by

How then is the term employed here as well as elsewhere
throughout Judge McAdam’s Statement of Decision? It is used
to indicate that there must be a building size transition between
those buildings in the Core Commercial Area of the City and
the Old East Davis neighborhood. Or to be more specific, the
largest buildings are to be in the Core Commercial Area and the
smaller are to be in the Old East Davis neighborhood, with
in- between sized buildings in the area where the approved
building is located.
(RPOB, pp. 19-20.)11
Later in its brief, the Real Party similarly observed:
The point? That Judge McAdam has read into the City’s
General Plan a definition of “transition” which is not really
there. To him, transition means moving systematically from
larger buildings in the Core Area, to mid-sized buildings where
the approved building is located, to smaller buildings in the Old
East Davis neighborhood.
(RPOB, p. 22.)

11

Real Party suggests this notion of transition can, at its simplest, appropriately be viewed
as a Goldilocks Theory—with Papa Bear buildings in the Core Area, followed by Mama
Bear buildings in the in between area and finally Baby Bear buildings in the Old East Davis
neighborhood area.
19
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the Real Party in its Opening Brief at Section IV.C. There we described the concept thusly:

Now in its brief, Petitioner seeks to attach itself to this theory, claiming that such a
conceptualization is embedded in the General Plan, CASP and Design Guidelines.
Petitioner’s position, however, completely lacks merit and should be rejected. To do
otherwise would be to impose a requirement where none actually exists.
How does the Petitioner advance its argument for a “lock-step” building height and
size reduction transition policy? First, the Petitioner cites to Judge McAdam, noting:

(RB, pp. 24-25.)
Yet these generalized statements are about as far as Judge McAdam goes, or for that matter
can go, since there are no actual and clear policies or guidelines which back up his
interpretation of how a transition must occur. Instead, he is really telling us only what he
“senses,” apparently by reading between the lines.12 Perhaps sensing the inadequacy of
Judge McAdam’s reasoning, the Petitioner seeks to augment it.

As indicated in Section IV.A of Real Party’s Opening Brief, it is the role of the City—
and not the reviewing judge—to determine what a locality’s policies mean, so long as that
interpretation is reasonable. Absent a clear violation of an ordinance’s express terms, courts
seldom find against a locality’s interpretation of its own ordinance or policy. (See
California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603,
637; Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1015, upholding the
City of Davis’ interpretation of its own ordinance, finding that because such an
interpretation was consistent with the express terms of the ordinance, it was not “clearly
erroneous or unauthorized”; Santa Clarita Organization for Planning the Environment v.
City of Santa Clarita (2011) 197 Cal.App.4th 1042, 1060-61, upholding the City’s
interpretation and application of its own code through a balancing analysis because the
plain language of the ordinance did not forbid such balancing, meaning such an
interpretation was “not clearly erroneous or unauthorized”.) These cases confirm that,
absent a clear violation of an ordinance’s plain language and express terms, an ordinance
12
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In establishing its analytic context, the Decision states: “One
overarching principle set forth in the General Plan and the
Design Guidelines is that the subject property here serve as a
‘transition’ from the Core Commercial Area to the Old East
Davis neighborhood.” (AA 333.) The Decision further states:
“The concept of transition permeates the General Plan’s
designation of the Core Area Specific Plan.”

Petitioner does so by citing, for the second time, in its brief the following policies:
a)
“Accommodate new buildings with floor area ratios that
can support transit use, especially within 1⁄4 mile from
commercial areas and transit stops, but maintain scale
transition and retain enough older buildings to retain small-city
character.” (Land Use Principle 4 (AR 5700); AA 333.)

c)
The Core Area Specific Plan “…promotes building up
the ‘downtown core’ (the area between First and Third Streets
and D Street and the railroad tracks east of G Street) before
greatly increasing densities in the remainder of the core area,
thereby protecting existing residential neighborhoods and their
character.” And subsequently, the CASP encourages
“…appropriate scale transitions between buildings.” (General
Plan, E. Relationship to Other Plans (AR 5651-5652); AA
333.)
d)
“The single most important issue of infill development
is one of compatibility, especially when considering larger
developments. When new projects are developed adjacent to
older single-family residences, concerns exist that the height
and bulk of these infill projects do not have a negative impact
on smaller scale buildings.” (CASP Section 4.2, New
Buildings in Residential Neighborhood (AR 6311); AA 333334.)

that provides for some level of discretion to a locality is entitled to substantial deference
by the court. In this situation, Judge McAdam impermissibly intruded upon the City’s
legitimate interpretation of its plans and guidelines when he substituted his meaning of the
term “transition” for that reasonably employed by the City.
21
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b)
Require an architectural ‘fit’ with Davis' existing scale
for new development projects.” Subsequently, three standards
are paraphrased: 1) “There should be a scale transition between
intensified land uses and adjoining lower intensity land uses.”
2) “Taller buildings should be stepped back at upper levels in
areas with a relatively smaller- scale character.” 3) “Buildings
should be varied in size, density and design.” (Policy UD 2.3
(AR 5803); AA 333.)

e)
“The area along Third Street shall be treated with
sensitivity because of potential impacts on adjacent land uses.
Development along this corridor shall be of an appropriate
scale and character in relation to the surrounding and adjacent
land uses.” (CASP Land Use Policy 7B (AR 6264); AA 334.)
(RB, pp. 25-26.)
At the outset, and in all fairness, it should be observed that the Petitioner, when introducing
these policies, indicates only that they are “related to the concept transition,” which falls
far short of indicating that they support Judge McAdam’s “lock-step” notion. And why just
“related”? Because no fair reading of those polices would indicate that they mandate the
interpretation of “transition” employed by Judge McAdam, thereby rendering the City’s
interpretation unreasonable. The simple fact is that they are completely silent regarding

that is why the Petitioner is ultimately left naked while declaring:
Clearly, the Court’s conclusion is based on transition concepts
from each of the three planning documents: the General Plan,
CASP and DTRN Design Guidelines.
(RB, p. 26.)
What precisely these “concepts” are and how they support a mandatory “lock-step”
reduction requirement is left unstated. The result? The Petitioner has failed to establish the
existence of such a requirement and, therefore, no inconsistency based upon it can possibly
exist.13

Petitioner asks this court to read into the word “between” some implicit importance which
is not there. A height and scale transition may occur within a building through its design.
In fact, the Design Guidelines recognize this when encouraging three story buildings but
noting that “Careful transition to adjacent single story buildings should be incorporated.”
(AR 15899.) Clearly, if a single-story structure is “adjacent” to a multi-story structure, then
the taller structure must itself achieve the transition, presumably through design features.
13
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any mandatory “Goldilocks Theory” of a progressively declining series of buildings. And

F.

Petitioner Recognizes that It has the Burden to Establish that the City
Acted Inconsistent with the Davis General Plan, Core Area Specific Plan
and Design Guidelines When it Approved the Trackside Project.

An important factor in this case, at least with respect to the inconsistency claims, is
who has the burden of establishing any inconsistency or inconsistencies and how clear any
inconsistency or inconsistencies must be. Case law clearly establishes that the burden rests
with the Petitioner and that to prevail any claimed inconsistency or inconsistencies must
be rather clear.14 In this case, the Petitioner seems to recognize this reality as exhibited by
its repeated assertion that the policies underlying its inconsistency claims are
“fundamental, mandatory and clear.” What the Petitioner is actually attempting to do is
establish mandatory and clear standards which it can then—in a black and white fashion—
Petitioner was actually unable to do. Nonetheless, Petitioner’s attempt indicates that it
knows its task is to establish the existence of mandatory and clear policies and then show
that no reasonable person could conclude that Trackside is consistent with them. Again,
something it fails to do.
G.

Petitioner Introduces Irrelevant Arguments in Support of Its Position
that the City Acted Inconsistent with Its General Plan, Core Area
Specific Plan and Design Guidelines When It Approved the Trackside
Project.

This overall orientation now becomes important in evaluating the relevance of
several sections of the Petitioner’s brief with respect whether they do or do not advance its
case. Real Party’s contention is that the relevant sections—which are Sections VI.A 4, 5,
8 and 9—are totally irrelevant to the Petitioner meeting its burden and should accordingly
be disregarded by this Court. Indeed, the presented arguments really do nothing to advance

14

As discussed in note 5, supra, to establish general plan inconsistency, a petitioner must
demonstrate that approval of the project would result in “specific, mandatory and
fundamental inconsistencies” with the general plan. (Clover Valley Foundation v. City of
Rocklin (2011) 197 Cal.App.4th 200, 239 (“Clover Valley Foundation”).)
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use to establish an inconsistency or inconsistencies. That obviously is something which the

the Petitioner’s position and serve to divert attention from its actual task. They are, in fact,
like bunnies hopping down an irrelevant path, with this Court being encouraged to join
their pursuit. It should decline to do so.
Let us explain further:
Section VI.A.4 “Appellants Misapply the Standard of Review”
The Petitioner argues that the City and Real Party have mistaken the applicable
standard of review, characterizing it as only requiring that “some evidence” support the
decision. (RB, pp. 27-29.) Whether that actually is or is not what the City and Real Party
asserted does not really matter. What does matter is whether the Petitioner has established
that “mandatory and clear” provisions were violated when the City approved Trackside.
(Clover Valley Foundation, supra, 197 Cal.App.4th 200, 239.) In this context, the only
that “no reasonable” person could have decided as did the City. (No Oil, supra, 196
Cal.App.3d 223, 243; Families Unafraid, supra, 62 Cal.App.4th 1332, 1338.) That, in turn,
has nothing to do with whether “some evidence” does or does not support a decision of a
locality, albeit such a standard would be relevant when an actual substantive decision of
the approval of an entitlement (such as a use permit) is challenged. (See, e.g., Cadiz Land
Co. v. Rail Cycle, L.P. (2000) 83 Cal.App.4th 74, 111.) Furthermore, the discussion about
the comparator buildings is similarly irrelevant unless it is somehow used to support the
notion that a “mandatory and clear” policy was violated when Trackside was approved.
But it was not so used.15
Section VI.A.5 “The Project is Not Within the B and 3rd Streets Visioning Area, So
the Core Visioning Provisions Cannot be Applied to the Project”

Petitioner’s height discussion, which seems disconnected by standard of review
contained in Section VI A4 of its Opening Brief, suffers from the fact that the referenced
guideline is not mandatory, employing as it does the term “should.” Perhaps more
importantly, by its very terms applies only to the “primary portion” or foremost visible
facade of the Trackside building, which is below the height guideline, a fact which renders
the City’s consistency determination reasonable.
15
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relevant thing about the applicable standard of review is that the Petitioner must establish

Equally irrelevant is the Petitioner’s five-page discussion regarding the
inapplicability of some policies contained in the 3rd and B Streets Visioning Area to
Trackside. (RB, pp. 30-35.) First of all, it needs to be noted that Real Party agrees that a
few of the referenced policies are not applicable to the Trackside property. And where does
that get the Petitioner? Nowhere that really matters. Why? Because its task was to establish
affirmatively that Trackside was inconsistent with “fundamental, mandatory and clear”
policies. Showing that a referenced guideline or guidelines are not applicable, which is all
Petitioner actually does, hardly accomplishes that task.16

The Petitioner condemns the City for discussing as yet unconstructed buildings.
(RB, p. 36.) Although during the City approval process future hypothetical buildings were
mentioned, that discussion occurred solely in response to the Petitioner asserting buildings
must transition in a lock-step manner, which, of course, was a nonexistent requirement
manufactured by the Petitioner. (AR 00793.) What the City may or may not have said
regarding future hypothetical buildings should accordingly be viewed an attempt to
respond to public testimony and not whether an inconsistency existed. 17

Petitioner would lead the Court to believe that the B and 3rd Street visioning process
resulted in dramatic changes to the Third Street Special Character Area section of the
Design Guidelines. (AR 15823.) However, a comparison of this section as written in 2001
(AR 16036) and as modified in 2007 (AR 15901), reveals very few modifications.
Furthermore, despite all of the pages dedicated to this issue, the staff reports presented to
the City Council discussed only appropriate and applicable guideline provisions, therefore
the City’s consistency determination was based on the correct evidence.
16

17

Staff and consultants evaluated the Project in its current setting and in the context of
the densification policies established by the relevant planning documents. Master
Response 6 notes that “other commercial properties near the project site are expected to
accommodate denser development based on the zoning and land use.” (AR 00060.)
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Section VI.A.7 “Appellants Incorrectly Interpret ‘Transition’ as Relating to the
Mass and Scale of Hypothetical Future Buildings in a Future Downtown Core,
When In Fact a Transition to the Built, Material Environment is Implied by the City
Land Use Documents”

Section VI.A.8 “The Third Street Corridor Case Study Does Not Support the City’s
Finding that the Project is Consistent with the DTRN Design Guidelines.”
Once again, the Petitioner misses its assigned task, which was to establish an
inconsistency with relevant land use documents. (RB, pp. 37-39.) The referenced case
study is irrelevant since it is intended to illustrate how the Guidelines might be combined
in practice. It is, moreover, not itself a guideline since those provisions are spelled out
under a description: “Third Street: Guidelines A-F.” Therefore, the Petitioner has failed to
establish a provision with which there could actually be an inconsistency. And all this
ignores the fact that, if it had established such a provision, its argument would still suffer
from the fact that guidelines are just that – guidelines which are not mandatory.
H.

Conclusion

so—with respect to its inconsistency claims. That is not surprising because, under the
relevant governing principles, it is extremely difficult to prevail with inconsistency claims
such as those advanced by the Petitioner. Why? First of all, because a petitioner must
establish that “no reasonable person” could have decided as did a city or other decision
making locality. That is a very difficult standard and indeed one which is only rarely met.18
And second, the burden in doing so is upon a petitioner, which must establish that
“mandatory and clear” policies have been violated. That, in turn, requires that a petitioner
reference actual policies and indicate—pretty much in black and white terms—how an
approval is inconsistent with them. In this case the Petitioner was able to do neither of these
related tasks. For that reason, this Court should reject its inconsistency claims.

18

See, supra, note 12; see also RPOB, Section IV. A.
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Ultimately, the Petitioner has failed to make its case—or even come close to doing

II.

CROSS-RESPONDENT TRACKSIDE CENTER, LLC’s
OPPOSITION BRIEF

In its Appellants’ Opening Brief,19 Petitioner argues that the City failed to comply
with CEQA in its approval of the Project. Specifically, the Petitioner asserts that the City
violated CEQA in several respects when it approved Trackside, with its precise claims
being:
1.

The Project fails to qualify as a Transit Priority Project (TPP) and, therefore,
use of a Sustainable Communities Environmental Assessment/Initial Study
(SCEA/IS) was inappropriate; and

2.

The SCEA/IS failed to adequately analyze and mitigate for the

a. The initial study in support of the SCEA failed to adequately address and
mitigate the Project’s alleged inconsistency with the General Plan
policies on historic preservation and the Project will therefore impact the
Conservation District;
Petitioner’s Brief is not clear as to the precise CEQA claims it is appealing, and those
which it is merely discussing as an alternative basis for affirming the trial court’s judgment
with respect to the Second Cause of Action. Specifically, the “Statement of
Appealability/Relief Sought” in Petitioner’s Brief indicates that it is appealing the trial
court’s decision with respect to its First Cause of Action which claims that the City was
not entitled to utilize a SCEA/IS for a variety of reasons, including the City’s reliance on
the Union Pacific leased land and the Project’s purported impacts on a “Historic District.”
(RB, p. 12; JA, Vol. I, pp. 00015-16.) The same section of its Brief indicates that “[i]f this
Court…reverses the Superior Court’s ruling on the Second Cause of Action regarding
compliance with CEQA, OEDNA seeks an order addressing the CEQA claims raised in
the second cause of action that the Superior Court did not address.” (RB, p. 12, emphasis
added.) Other than that, there is no clear statement of which precise aspects of the trial
court’s ruling are being appealed, so Real Party is not certain where Petitioner’s “Response
Brief” ends, and its “Opening Brief” begins. As such, for purposes of our briefing, Real
Party has assumed that Petitioner is appealing all of the CEQA claims in the First and
Second Causes of its Petition, except for the portion of the trial court’s determination that
found the SCEA/IS to be inadequate due to the Project’s alleged inconsistency with the
General Plan, CASP and Design Guidelines. (See Ruling, JA, Vol. II, pp. 000345.)
19
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environmental impacts of the Project because:

b. The initial study in support of the SCEA failed to adequately address and
mitigate the loss of leased land that is part of the Project area;
c. The initial study in support of the SCEA failed to adequately address and
mitigate the impacts of the potential of hazardous materials at the Project
site; and
d. The Project violates the City of Davis’ Design Guidelines Under DMC
Article 40.13A.
(RB, pp. 56-69.) Petitioner’s contentions, however, have no merit and should accordingly

A.

The Project Qualifies as a Transit Priority Project Eligible to Use a
SCEA for CEQA Analysis.

Petitioner argues on appeal, as it did before the trial court, that the Project does not
satisfy the legal prerequisites to utilize a SCEA for its CEQA analysis. More specifically,
Petitioner claims that, in order to even qualify as a transit priority project (TPP)21, a project
SB 375, the “Sustainable Communities and Climate Protection Act of 2008,” seeks to
incentivize transit-oriented infill development by limiting the extent of environmental
review that a local agency must perform under CEQA to approve such projects.
(Sacramentans for Fair Planning, supra, 37 Cal.App.5th 698, 719.) The allowed
streamlined environmental review exempts a project from having to undertake CEQA
review of two specified impact areas: namely, (1) growth inducement and (2) the impacts
of vehicles trips generated by the project on global warming or the regional transportation
network. (Pub. Resources Code, § 21159.28.)
21
SB 375’s CEQA streamlining occurs through a process in which the local agency first
determines whether a project is a “transit priority project” (“TPP”). (Pub. Resources Code,
§ 21155, subd. (b).) This determination is made according to several statutory prescribed
criteria, all of which are designed to help identify projects that, by virtue of design and
location, should assist in reducing overall vehicle-related greenhouse gas emissions. If a
project is determined to be a TPP, an assessment is next made as to whether it is consistent
with an adopted “sustainable communities strategy” (“SCS”), a region-wide transportation
and land use plan approved by a local regional metropolitan organization, such as the
Sacramento Area Council of Governments (“SACOG”), and accepted by the State Air
Resources Board as achieving greenhouse gas emission reduction targets. (Id., § 21155,
20
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be dismissed by this Court.20

must meet all of the criteria set forth in Section 21155.1(a-c) which, among other things,
requires a demonstration that it will not “have a significant effect on historical resources
pursuant to Section 21084.1.” (RB, p. 68.) Petitioner’s argument, however, reflects a
fundamental misunderstanding of the statutory requirements applicable to SCEA/ISs, and
should therefore be disregarded by this court, as it was by the trial court.
First, it should be noted that the City of Davis did not haphazardly venture into
utilizing SB 375 CEQA streamlining measures. In reaching its determination to utilize a
SCEA/IS for the environmental review of Trackside, the City first sought confirmation
from SACOG that the Project qualified as a TPP that is consistent with the regional
MTP/SCS.22 SACOG, after analyzing the Project, provided the City written confirmation

375 CEQA streamlining. (AR 00709-716, 00907-908.)
Despite the City having received confirmation from SACOG which identifies the
necessary statutory findings and how they were met, Petitioner claims that the Project does
not satisfy the legal requirements to qualify as a TPP. In its brief, Petitioner correctly notes
that Public Resources Code Section 21155 sets forth the applicable requirements for a
project to be considered a TPP. (RB, p. 68.) However, it then goes on to incorrectly state
that, “[i]n order to qualify as a transit priority project, a project must meet all of the
requirements set forth in Public Resources Code section 21151.1(a) [sic].” (Id.) Not so.
subd. (a).) Finally, a local agency must determine that the project has incorporated all
feasible mitigation measures, performance standards, and criteria set forth in prior
environmental impact reports and which were adopted as findings.” (Id., § 21155.2, subd.
(a).) If these three conditions are satisfied, then a local agency may review a project’s
environmental effects utilizing SB 375’s streamlining provisions, as opposed to the
traditional negative declaration or EIR. (Id., § 21155.2; Sacramentans for Fair Planning,
supra, 37 Cal.App.5th 698, 719.)
22
The MTP/SCS was originally adopted by the regional board in 2012. (AR 03721.) It has
been certified by the State Air Resources Board as achieving regional greenhouse reduction
targets if implemented by the local jurisdictions and guiding their land use decisions. (AR
00005.)
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to the City that the Project, as designed, is a TPP and, therefore, appropriate for use of SB

The statutory section cited by Petitioner—Section 21155, subdivision (a)—addresses the
requirements that a project—which already qualifies as a TPP—must demonstrate in order
to be considered a “sustainable communities project” and thereby qualify for a complete
exemption from CEQA. Those requirements are, however, not at all applicable to the
situation where a locality is seeking to use a SCEA—as opposed to a complete
exemption—which is the circumstance now being challenged by the Petitioner. Petitioner
has accordingly conflated the requirements that must be satisfied for use of a “sustainable
communities project” CEQA exemption with those that must be demonstrated for a Project
to utilize a SCEA/IS. Put simply, the criteria of section 21155.1, subdivisions a, b, and c
are not applicable to a decision to analyze a project via a SCEA/IS.

with the City the Project qualifies as a TPP that may utilize a SCEA for CEQA review. As
the trial court held:
…[T]he City has satisfied the elements of section 21155(b).
This is a Transit Priority Project (TPP) subject to section
21155.2. The record also supports the conclusion that the
project satisfies subsection (a) of 21155.2 by addressing and
incorporating all necessary matters from prior environmental
impact reports. Thus, the analysis then turned to compliance
with subsection (b).
Note also, the project is not subject to section 21155.1 because
there was no request for an exemption from the SCEA/IS
requirement for a TPP. For these reasons, to the extent that the
Petitioner attempted to state a separate cause of action in its
First Cause of Action, the Petitioner’s cause of action fails.
(JA, Vol II, pp. 000345-46, note 6.)
Because Petitioner’s argument that the Project does not qualify as a TPP is premised
upon a misinterpretation of the requirements applicable to SCEA/ISs, this court should
decline to consider it.
30
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The trial court, in its ruling, recognized the error in Petitioner’s argument, agreeing

B.

The SCEA/IS Did Not Fail to Adequately Analyze and Mitigate for the
Environmental Impacts of the Project.
1.

Standard of Review

Actual substantive challenges to a SCEA/IS—such as whether the SCEA/IS is
adequate and sufficiently mitigates impacts—are governed by the substantial evidence
standard.
A recent case from the Third District Court of Appeals has accordingly and
concisely summarized the appropriate standard of review for a challenge to an SCEA as

We review the City’s decision to analyze and approve a transit
priority project through an SCEA under the substantial
evidence standard. (Pub. Resources Code, § 21155.2, subd.
(b)(7).) We do not exercise our independent judgment on the
evidence but only determine whether the agency’s decision is
supported by substantial evidence considering the whole
record. (Pub. Resources Code, § 21168.)
Judicial review of procedural error and factual error differs
significantly. “’While we determine de novo whether the
agency has employed the correct procedures, “scrupulously
enforce[ing] all legislatively mandated CEQA requirements”
(Citizens of Goleta Valley v. Board of Supervisors (1990) 52
Cal.3d 553, 564, 276 Cal.Rptr. 410, 801 P.2d 1161), we accord
greater deference to the agency’s substantive factual
conclusions.’” (Sierra Club v. County of Fresno (2018) 6
Cal.5th 502, 512, 241 Cal.Rptr.3d 508, 431 P.3d 1151, quoting
Vineyard Area Citizens for Responsible Growth, Inc. v. City of
Rancho Cordova (2007) 40 Cal.4th 412, 435, 53 Cal.Rptr.3d
821, 150 P.3d 709.) We presume the City’s findings and
actions are supported by substantial evidence. (Bay Area
Citizens v. Association of Bay Area Governments (2016) 248
Cal.App.4th 966, 998, 204 Cal.Rptr.3d 224.) Plaintiff bears the
burden of showing the City’s findings are not supported by
substantial evidence.
(Sacramentans for Fair Planning, supra, 37 Cal.App.5th 698, 722, emphasis added.)
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follows:

Petitioner concedes that its challenge to the adequacy of the Trackside SCEA/IS
should be reviewed under the substantial evidence standard.23 (RB, p. 57.) However, in its
brief, Petitioner continually mischaracterizes both the nature of the standard, indicating
that it requires only that “some evidence” support the proposition it is advancing instead
of that a decision must be upheld so long as it was reasonable. In any event, the case law
is, in fact, replete with decisions holding that, when reviewing a local agency’s CEQA
analysis pursuant to the substantial evidence standard, the court should afford great
deference to the agency and resolve all reasonable doubts in favor of the rendered
decision. (Center for Biological Diversity v. Dept. of Fish & Wildlife (2015) 62 Cal.4th
204, 243.) In doing so, a reviewing court may not set aside an agency's findings on the
ground that an opposite conclusion would have been equally or more reasonable.
43 Cal.4th 936, 945; County of Amador v. El Dorado County Water Agency (1999) 76
Cal.App.4th 931, 945- 46.) Moreover, a finding of substantial evidence sufficient to
support an agency's decision simply means "enough relevant information and
reasonable inferences from this information that a fair argument can be made to
support the agency's conclusion, even if other conclusions might also be reached."
(Joy Road Area Forest & Watershed Ass'n v. Cal. Dept. of Forestry & Fire Prot.
(2006) 142 Cal.App.4th 656, 677.)

CEQA case law further confirms that

environmental review performed by a governmental agency is presumed legally
adequate, and a challenging party has the burden of showing otherwise. (Neighbors
for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th
439, 475; Santa Clarita Organization for Planning the Environment v. County of
Los Angeles (2007) 157 Cal.App.4th 149, 157-58; Preserve Wild Santee v. City of

Substantial evidence is defined as “fact, a reasonable assumption predicated upon fact,
or expert opinion supported by fact.” It does not include “argument, speculation,
unsubstantiated opinion or narrative, evidence that is clearly inaccurate or erroneous…”
(Pub. Resources Code, § 21080, subd. (e.))
23
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(Ebbets Pass Forest Watch v. California Dept. of Forestry & Fire Protection (2008)

Santee (2012) 210 Cal.App.4th 260, 275.)24 The burden of proof rests with the
Petitioner to demonstrate “why, based on all of the evidence in the record, the [local
agency’s] determination was unreasonable.” (CNPS, supra, 172 Cal.App.4th 603, 639.)
Only then should a court intervene.
2.

Substantial Evidence Supports the City’s Finding that the
Project’s SCEA/IS Adequately Identified and Mitigated All
Environmental Effects of the Project to a Less-Than-Significant
Level.

The Petitioner next attacks the City’s Initial Study,25 which was relied upon when
employing a SCEA/IS, in a variety of ways, all of which are described in Sections VI.B-D
of its brief. Its basic contention is that substantial evidence does not support the City’s
findings that the enumerated concerns were both adequately examined and then adequately

the record. Indeed, the Initial Study did identify and analyze all of the potential impacts of
the Trackside Project except for those not required to be analyzed pursuant to Public

24

Although the cited cases all involve challenges to EIRs, the same standard of review
(substantial evidence) applies to a SCEA. (See Pub. Resources Code, § 21155.2, subd.
(b)(7).) As such, the presumption of legal adequacy likewise applies to a SCEA/IS.
25
When employing a SCEA/IS, a lead agency is required to perform an initial study. That
study must establish that all impacts associated with a proposal—other than those which
do not need to be analyzed—have (1) been examined and (2) been adequately mitigated.
(Id., § 21155.2, subds. (b)(1) and (2).) The SCEA may be approved by the lead agency
after conducting a public hearing and finding that: (1) all potentially significant or
significant environmental effects required to be identified in the initial study have been
identified and analyzed and (2) with respect to each of these identified significant effects,
changes or alterations have been incorporated into the project to avoid or mitigate any
significant effects to a level of insignificance. (Id., § 21155.2, subd. (b)(5).) If certain
identified significant effects cannot be mitigated to a level of insignificance, a streamlined
EIR must be prepared (Id., § 21155.2, subd. (c).). As such, many practitioners liken a SCEA
to a Negative Declaration or Mitigated Negative Declaration. However, aside from not
needing to analyze growth inducement or the impacts of vehicles trips generated by the
project on global warming or the regional transportation network, the SCEA/IS is
distinguishable from a traditional Negative Declaration in another important way: its
standard of review.
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mitigated. (AR 00005-10; RB, pp. 58-67.) This contention is, however, not supported by

Resources Code section 21159.28. (AR 00453-00588.) And after having analyzed each
potential impact in a 136 page initial study, 67 pages of supporting analysis, and a 423 page
response to comments, the SCEA/IS concluded, based upon substantial evidence, that all
Project impacts had been mitigated to a level of insignificance.26 In reliance upon the
information presented to it, the City made, among many, the following CEQA findings:

WHEREAS, the SCEA prepared in connection with the Project
sufficiently analyzes the feasible mitigation measures
necessary to avoid or substantially lessen the Project's
potentially significant environmental impacts; …
(AR 00005-8.)
As will be demonstrated in the following sections, these findings are reasonable and
supported by substantial evidence in the record of the proceedings. Because Petitioner has
not met its burden of proving otherwise, the City’s findings and its approval of the
SCEA/IS should be upheld.27

26

The record contains a full list of experts, professional reports and primary source
materials examined in preparing in the SCEA/IS which constitute substantial evidence on
which the conclusions of that document rely. (AR 00586-588.) This does not include the
additional analysis that contributed to the Response to Comments and Errata, the letters
and testimony received before and at numerous public hearings, or the professional City
staff analysis, all of which likewise support the final decision of the City.
27
Real Party joins, and expressly incorporates herein by reference, Section VI of the City’s
Reply Brief and Cross-Respondents’ Brief, wherein it argues that Petitioner has forfeited
most of its CEQA claims by virtue of its failure to object to the trial court’s Tentative
Ruling and request a ruling on these issues. We have addressed these claims here in the
event the Court determines they were not forfeited.
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WHEREAS, all the requirements of the Public Resources
Code, the State CEQA Guidelines, and the City's Local CEQA
Guidelines have been satisfied by the City in connection with
the preparation of the SCEA, which is sufficiently detailed so
that all of the potentially significant environmental effects of
the Project, as well as feasible mitigation measures, have been
adequately evaluated; and

a.

Substantial Evidence Supports the City’s Determination that
the Project is Consistent with General Plan Policies on Historic
Preservation and Will Not Result in Significant Impacts to
Historical Resources; Therefore, the City’s Use of SCEA Was
Justified.

Consistent with its overall pattern of second-guessing the City’s conclusions and
suggesting that its interpretation of the facts is the only reasonable interpretation, the
Petitioner asserts that the conclusions of its historical expert ought to trump those of the
three historical resource consultants relied upon by the City when it determined that the
Project is consistent with General Plan policies and will not detrimentally impact historic
resources. (See RB, pp. 58-61.) Based solely on its expert’s report (GEI Consultants, Inc.,

is inconsistent with the General Plan’s Historic Preservation Policies 1.2, 1.3 and 1.4. (RB,
pp. 59-60.) The Petitioner is, however, wrong. To explain: The SCEA/IS concluded that
the project would result in less-than-significant impacts related to historical resources. (AR
00497-00518.) The conclusions in the SCEA/IS were based on the following reports and
studies that were prepared for and related to the proposed project:
• Historical Resource Analysis Study of the Trackside Center Project, 901-919 3rd
Street, Davis, Yolo County, California 95616. Prepared by Historic Resource
Associates (HRA), September 2015.
• Historical Resource Analysis Study of the Revised Trackside Center Project, 901919 3rd Street, Davis, Yolo County, California 95616. Prepared by Historic Resource
Associates (HRA), September 2016.
• Addendum to the Historical Resource Analysis Study of the Revised Trackside
Center Project, 901-919 3rd Street, Davis, Yolo County, California 95616. Prepared
by Historic Resource Associates (HRA), November 2016.
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GEI Consultants Peer Review. (December 12, 2016)), Petitioner concludes that the Project

(AR 00497-498.) Each of these studies, even including the GEI study prepared by the
Petitioner, constitutes substantial evidence, and the City could legally base its decision on
any of the studies presented.
Where there is a disagreement between experts, a CEQA document should
summarize the main points of disagreement among the experts. (See CEQA Guidelines, §
15151.) This occurred in the SCEA/IS response to comments. (AR 00044-50.) The lead
agency has the discretion of choosing between conflicting expert opinions based on all of
the evidence in the record. (Save Our Peninsula Committee v. Monterey County Bd. Of
Supervisors (2001) 87 Cal.App.4th 99, 120.) When the evidence on an issue conflicts, the
decisionmaker is permitted to give more weight to some of the evidence and to favor the
(East Sacramento

Partnerships for a Livable City v. City of Sacramento (2016) 5 Cal.App.5th 281, 299;
Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1397;
Greenbaum v. City of Los Angeles (1984) 153 Cal.App.3d 391, 413.) Thus, it should be
clear that the City was free to choose which of the various experts upon which it wished to
rely.
The City, however, rather than unilaterally choosing between competing experts,
commissioned a peer review of all analysis of the Project’s potential impacts to historical
resources. The HRA and GEI Consultants’ reports were professionally peer reviewed by
Ben Ritchie, MCRP, Principal of De Novo Planning Group, and by Melinda Peak,
President of Peak and Associates. Ms. Peak is a registered professional historian with a
Bachelor’s degree in Anthropology from the University of California, Berkeley and a
Master’s degree history at California State University, Sacramento. Through her education
and experience, Ms. Peak meets the Secretary of Interior Standards for historian,
architectural historian, prehistoric archeologist and historic archeologist. (AR 00497-498.)
Based on that extensive peer review, the SCEA/IS concurred with the conclusion of
the HRA studies and disagreed with the conclusion of GEI Consultants, finding less than
36
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opinions and estimates of some of the experts over the others.

significant impacts to historic resources; the City concurred. The mere fact that the
Petitioner disagrees with that assessment and those experts does not provide a reason for
the Court to substitute the judgement of the Petitioner’s expert for the expert opinions relied
upon by the City. And this is especially so where the various studies clearly constitute
substantial evidence for the rendered determination.
But the Petitioner tells us that all of this misses the point, since the three relied upon
studies failed to examine the impact of the Project on Old East Davis, which is within the
City’s Conservation District. The asserted claim is that the SCEA/IS should have examined
impacts on East Davis itself as an entity as opposed to the impacts to individual historic

The City misses the point as it is not a mere disagreement
among experts. Instead, a review of GEI Consultant’s report
indicates that HRA’s analysis performed for the applicant and
relied upon by the City, did not adequately account for the
impact to the Conservation District and instead reviewed the
impact on historic resources such as specific buildings.
(RB, p. 60.)
What then did the Petitioner want? That the Conservation District be treated as a
historic district, which it is not. Indeed, the Old East Davis neighborhood is not a listed
resource or a designated historic district.28 (AR 00504-506.) Contrary to the assertions of
Petitioner and its consultant, GEI, the City has thoroughly analyzed this neighborhood and
repeatedly chosen not to designate the neighborhood a historic district. (AR 00510-511.)

The zoning code definition reads as follows: ““Historic District” means a significant
concentration, linkage, or continuity of sites, buildings, structures, or objects united
historically or aesthetically by plan or physical development. A district derives its
importance from being a unified entity, even though it is often composed of a wide variety
of resources. The identity of a Historic District results from the interrelationship of its
resources, which can convey a visual sense of the overall historic environment or be an
arrangement of historically or functionally related properties.” (AR 005004, emphasis
added.)
28
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structures located within Old East Davis. As the Petitioner notes:

Instead, the City recognizes that Old East Davis does contain individual structures that are
historic, but the area as a whole embodies a diversity of uses, design types and buildings
from many eras resulting in discontinuity and breaking up the older structures. 29 (AR
00500.) As such, in the context of SCEA/IS analysis, the City assumed that Old East Davis,
as a district, is not a historical resource which could be adversely impacted by the Project.
Rather, the SCEA/IS appropriately focuses on the Project’s potential impact to any
proximate historic residences which may be adversely affected by the Project and
concludes that this impact is less than significant. (AR 00497-00517.) This conclusion
should be upheld.
b.

The SCEA Initial Study Adequately Analyzed and Mitigated
Impacts Stemming from the Improbable Loss of the Leased
Land.

“whole of the action” by not analyzing the potential consequences of the loss of the leased

29

In stark contrast to the continuity and unified appearance of an historic district, the
SCEA/IS analysis found that in Old East Davis, “later infill consisted of apartments and
other forms of housing that were inconsistent with the earlier or older architecture of the
neighborhood.” (AR 00482.) The SCEA/IS also, upon examination, found:
In the 1960s and 1970s a number of mixed-use or multi-use
buildings were constructed in Old East Davis. Many of these
post- World War II buildings are large, monolithic structures,
which abut the property line and are focused inward toward a
central swimming pool or courtyard. These more recent
buildings break strongly with the generally small scale of the
older built environment, and the traditional pattern of setbacks
and street landscape. Their insertion into the neighborhood
visually breaks up and segregates enclaves of traditional
housing stock, disrupting the linkage and continuity between
the older buildings. (AR 00482.)
Finally, Mayor Davis characterized Old East Davis as follows: “What is the character?... I
thought I heard the word ‘eclectic,’ and that is the word that came to my mind…[T]he
character of the neighborhood is extremely diverse.” (AR 03112-3113.)
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Next Petitioner argues that the SCEA/IS is inadequate for failing to consider the

0.16- acre portion of the Project site.30 The problem, according to Petitioner, is that there
was a failure to analyze “a project footprint that is smaller than what has been analyzed
and approved.” (RB, pp. 61-63.) As a result, it claims environmental impacts relating to
zoning code inconsistencies as well as the loss of parking and open space were overlooked
(Id.) Yet all of potential impacts raised by Petitioner were, in fact, identified and analyzed
in the SCEA/IS and, where appropriate, mitigated. (AR 00443.) Given that reality, the
Petitioner’s argument is without merit.
To start: the Trackside project description in the SCEA/IS identifies the portion of
the Project site that is leased and the Project entitlements, including the PD zoning and
CASP amendments, specifically account for and address the potential loss of this leased

The Project area includes 0.167 acres of railroad right-of-way,
which the Project site currently leases and would continue to
lease to use for a plaza area, parking, and landscaping.
However, the Project and proposed building are designed to be
able to function on their own without the leased area. Project
approvals and the new PD zoning for the site have taken into
account the possible loss of the leased land and ensure that the
Project will remain consistent with development standards
including, but not limited to, density, lot coverage, floor area
ratio, open space, parking.
(AR 00443.) The City Council Resolution for the adoption and certification of the
SCEA/IS also specifically identifies the 0.167-acre lease area and recognizes the increased
30

Petitioner identifies the 10-year term of the lease and posits that the duration makes loss
of this area a “foreseeable event.” (RB, p. 61.) Though it is correct that the lease is for 10years, it is also important to note, as the SCEA/IS did, that, “The site contains a parcel that
has been leased from Union Pacific Railroad for over 100 years and the proposal would
improve it to provide an inviting landscaped plaza for the commercial frontage facing west
with parking at the northern end.” (AR 00486.) Nearly all parcels in Davis located along
this railroad corridor utilize, with railroad authorization, a portion of the adjacent right-ofway; this has been and continues to be the common practice. (AR 03067-68.) Notably,
Petitioner has not identified any communication from Union Pacific indicating that the
railroad is preparing to alter that practice.
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area. (AR 00457-459.) As succinctly summarized in the SCEA/IS Errata:

density of the Project that could result if the lease area is lost. The CASP amendment and
Rezone were included among the Project entitlements and approved specifically to address
this potential scenario. (AR 00005.) Therefore, Petitioner’s assertion that the SCEA/IS
lacks an adequate discussion of the potential impacts of floor-are ratio, lot coverage and
density that exceed the maximums allowed in the zoning district if the lease land were lost,
fails because the project itself received entitlements that eliminated any potential for zoning
inconsistencies resulting from loss of the lease land the SCEA/IS clearly described that
very issue.
What then remains of the Petitioner’s identified potential impacts associated with
the hypothetical loss of the leased land that were not adequately analyzed in the SCEA/IS

these—parking—was the subject of a SCEA/IS mitigation measure, which eventually
became a special condition of approval, which reads:
Railroad ROW Lease Area. In the event that the lease area is
no longer available for use by the project, property owner shall
notify the City and obtain any necessary City approvals to
address the changes to the parking and other improvements,
such as stormwater quality measures, located in the lease area.
To address the parking, property owner shall pay in lieu
parking fees based on the fees in effect at the time of payment
for the number of parking spaces lost, provide an equivalent
number of dedicated spaces at a nearby location off-site, or a
combination thereof, subject to review and approval of the
Community Development and Sustainability Director.
(AR 00025.) This language plainly evidences that potential parking impacts that might
stem from the loss of the leased area were adequately considered and mitigated as required
in the SCEA/IS.
And finally, loss of open space stemming from the termination of the lease. Contrary
to the position advanced by Petitioner, the SCEA/IS actually noted that the termination of
the lease could result in the loss of open space. (AR 00443.) It, nonetheless, determined
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are the potential loss of parking and loss of the proposed plaza/open space. The first of

that any such loss would not result in a significant environmental impact.

The

determination that this loss would not result in significant impacts was analyzed in two
way: first, to ensure that the project would still meet development standards for required
open space associated with residential development, and second, the more traditional
CEQA sense of not resulting in loss of open space which may be considered an
environmental resource of some type requiring mitigation.
Regarding the potential for the loss of open space to result in the Project being
inconsistent with City plans and policies, the SCEA/IS concluded, “Project approvals and
the new PD zoning for the site have taken into account the possible loss of the leased land
and ensure that the Project will remain consistent with development standards including …

As for the loss of open space in the more traditional sense, the 0.167-acre lease area
is not a pristine natural environment nor does it otherwise serve a habitat function; current
uses include vehicular and bicycle parking and a commercial trash enclosure. (AR 00674.)
As approved, it will be a public plaza and community gathering area that do not currently
exist. (AR 00673.) Given such circumstances, it was not unreasonable for the SCEA/IS to
conclude that there would be no significant ‘environmental impact’ associated with the
potential future loss of this open area project amenity, and the court should accordingly
defer to that determination. (AR 00534.)
c.

Substantial Evidence Supports the Determination that the
Project Will Not Result in Significant Impacts Due to
Hazardous Materials.

With respect to Hazards and Hazardous Materials, section VIII of the SCEA/IS
concludes that there is a “less than significant impact relative to exposure to hazardous
31

The SCEA/IS also specifically notes that the reason the City has PD zoning is to,
“…allow diversification in the relationship of various buildings, structures, and open
spaces in order to be relieved from the rigid standards of conventional zoning” (AR 00533,
emphasis added.)
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open space.” 31 (AR 00443.) It therefore concluded the impact to be less than significant.

materials” associated with the Project. (AR 00527, emphasis in original.) In reaching its
conclusion regarding hazardous substances, the City reviewed each of the eight initial study
checklist questions on hazardous materials mandated by CEQA. The conclusions drawn
were “no impact” or “less than significant impact.” (Id.) These conclusions are supported
by substantial evidence in the form of a 487-page Phase I environmental site assessment
by Bole and Associates and an Environmental Data Summary and Geotechnical
Investigation prepared by GEOCON Consultants. (AR 02217-02704 and 06627-37.) Bole
and Associates and GEOCON are both considered experts in the field. (AR 02687-2703
and AR 2706.) Because the City relied upon the conclusions presented to it in the SCEA/IS,
which were supported by substantial evidence, the court should uphold its finding with

More specifically, Petitioner asserts that the SCEA/IS failed to adequately analyze
and address (1) the presence of groundwater contamination and the potential impacts from
vapor intrusion, and (2) contamination from historical rail operations and the potential
impacts that may arise from ground disturbance activities. (RB, pp. 63-65.) But both of
these issues were analyzed by qualified experts and, relying upon the analysis from these
experts, the SCEA/IS concluded that neither had the potential for significant impacts.32
Petitioner asserts that there are numerous omissions from the Trackside SCEA’s
hazardous substances analysis but does not provide any legal citation supporting its
contention that the missing analysis is legally required by CEQA. This is particularly
relevant to Petitioner’s claims of inadequate assessment of groundwater contamination
from a handful of proximate sites and the potential for vapor intrusion resulting from this
contaminated groundwater. The SCEA’s response to comments tackles this issue head on,
quoting the State Supreme Court for the proposition that:
32

[a]gencies subject to CEQA generally are not required
to analyze the impact of existing environmental
conditions on a project's future users or residents. But
when a proposed project risks exacerbating those
environmental hazards or conditions that already exist,
an agency must analyze the potential impact of such
hazards on future residents or users. In those specific
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respect to hazardous materials.

(AR 00049 (Master Response 4).) Based upon these recent court decisions, the SCEA/IS
errata modifies the conclusion stating that it is not legally required to analyze the impacts
of historic groundwater contamination on the Project unless the Project will exacerbate the
problem. (AR 00438.) In reaching the conclusion that Trackside is not likely to exacerbate
the problem and thereby expose new residents to historic toxins, the City relied upon the
GEOCON report that assessed the risk of exposure and possible exacerbation. (AR 0662706637.) GEOCON reviewed the existing and historical data and concluded that, given the
depth of the known plumes and based upon data from several monitoring wells, there is no
reason to believe that the Project will in any way exacerbate the existing situation with
respect to deep water contamination and possible associated vapor release. As noted in
GEOCON’s Environmental Data Summary, all work related to the Project will occur well
above the water table. (“Groundwater in the project area averaged a depth of approximately
38 feet. Construction activity associated with the proposed project is anticipated to involve
disturbance of the upper 10 to 15 feet of soil.” AR 00050.) GEOCON further concluded
that there was no evidence that any of the known plumes, due to groundwater flow
directions, had migrated to the Project site. Additionally, given the available data at the
Project boundary, if there were any toxins under the site, the TCE and PCE levels would
be so low as to not pose an unacceptable health risk to current or future users from vapor
intrusion. (AR 06630.) As such, GEOCON concluded that there is no risk from
groundwater contamination or vapor intrusion. (Id.) GEOCON’s conclusions reflect its
professional opinion that was based upon its review of empirical data. This report, prepared
by qualified experts in the field, is the substantial evidence that supports the City’s
conclusions in the initial study that:
The existence of TCE within groundwater in the Trackside site
vicinity is considered an existing condition under CEQA. In
light of the California Supreme Court’s recent decision
discussed above, the presence of TCE and PCE would only be
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instances, it is the project's impact on the environment—
and not the environment's impact on the project—that
compels an evaluation of how future residents or users
could be affected by exacerbated conditions.”
(California Building Industry Assn. v. Bay Area Air
Quality Management Dist. (2015) 62 Cal.4th 369, 377378.) As a result, the existence of contaminated soil or
groundwater within the vicinity of a proposed project is
not, “without any accompanying disturbance or other
physical change” to the contamination, considered “a
significant impact requiring CEQA review and
mitigation.” (Parker Shattuck Neighbors v. Berkeley
City Council (2013) 222 Cal.App.4th 768, 781.)

considered to result in a significant CEQA impact if the
Trackside Project would exacerbate the existing conditions.
The foregoing discussion has shown that the Trackside Project
would not exacerbate existing hazardous conditions. Not only
did the nearest monitoring well (MW-12) to the Trackside site
detect TCE below the regulatory Tier 1 Environmental
Screening Level (ESL) for groundwater, there is also no
potential for construction of the Trackside Project to excavate
to depth of groundwater. With respect to soil vapor, it has been
shown that the soil vapor concentrations of PCE along the
Trackside
site’s
boundaries
are
below
the
commercial/industrial ESL for PCE; and thus, not a risk to
future ground floor retail tenants.

Petitioner also claims that the SCEA failed to analyze and address any potential
impacts associated with historic contamination from adjacent railroad uses and how any
contaminated material would be removed from the site to ensure that the contaminated
soils do not impact neighboring structures. (RB, pp. 63-64.) First and foremost, the
SCEA/IS is replete with references to the adjacent railroad right-of-way. The Project
description itself identifies the railroad adjacency. (AR 00455, 457-458) GEOCON, which
took soil boring samples onsite, specifically notes that, “Below the pavement section, we
encountered… occasional debris such as wood fragments (rail tie remnants).” (AR 02711)
It also noted that one of the borings with the rail tie remnants “exhibited a slight petroleum
hydrocarbon odor,” which should come as no surprise to anyone that has ever smelled a
railroad tie (Id.) To address any fill material that may be contaminated due to the presence
of historic railroad ties, GEOCON recommends a Soil Management Plan be prepared. (AR
06630.) As the SCEA then identifies in its response to comments:
If petroleum-impacted soils are encountered on-site during
construction, adverse hazardous materials effects would not result
because industry-standard, soil management measures would be
implemented. For example, as is typical, any excavated soils that
apparently contain petroleum would be temporarily stockpiled on-site
for waste profiling and covered with plastic sheeting to minimize
emissions of organic compounds to the atmosphere, and/or would be
directly loaded into trucks for transportation to an appropriate,
accepting disposal facility.
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(AR 00440-441.) Because this conclusion is supported by substantial evidence, the court
should defer to the Council’s determination of insignificance.

With substantial evidence in the form of onsite analysis from two well regarded consultants
supporting the conclusion reached in the SCEA/IS, the City’s determination that the
SCEA/IS was adequate and complete should be upheld.
Despite the overabundance of analysis included in the SCEA/IS, Petitioner repeats
its ongoing theme: that substantial evidence supports the conclusion it wishes the City had

(AR 00375 (Response 44-1).) It is clear that the analysis not only identifies the potential
impacts but also implements a requirement on the Real Party to address any issue with
contaminated soils should one arise. This was not, as Petitioner asserts, a measure that
GEOCON recommended to “address the uncertainty with its speculation.” (RB, p. 65.)
Rather, it was a boots and suspenders mitigation measure to ensure safe handling of
materials in the unlikely event of encountering such material.
Similarly, with respect to earth movement, any construction-related dust that may,
for arguments sake, “mobilize noxious dust” to adjacent properties, has been addressed
through the imposition of several mitigation measures that address the potential for dust
intrusion. (AR 00108-109.) As such, the SCEA concludes that:
Short-term dust impacts are addressed by standard city requirements
for construction-related dust and erosion control measures. The project
requires little or no site preparation beyond demolition and minor
grading on the 0.69-acre project site. Additionally, construction-related
activities are temporary and would be required to comply with standard
city conditions for dust control during construction which are
consistent with YSAQMD recommendations. Therefore, the impacts
are considered to be less than significant.
(AR 00492, emphasis in original.) As has been shown, the SCEA analysis and the
imposition of appropriate mitigations warrant the SCEA conclusion of less than significant
impacts from hazardous substances. Petitioner therefore has not met its burden on this
matter to show that the conclusion of the SCEA was not supported by substantial evidence.
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Similarly, any creosote-treated railroad ties encountered during
construction would be properly removed by construction workers and
transported to an accepting disposal facility. It is important to note that
the weight of evidence suggests that aside from skin conditions likely
associated with chronic irritation, creosote does not pose significant
cancer or other health risk to workers.

made. More specifically, Petitioner now attributes a great deal of weight to the written
opinions and “personal observations” of its “expert geologist,” Richard Casias, while
downplaying the credibility of the analysis performed by the SCEA/IS preparers, Bole and
Associates and GEOCON, who, according to Petitioner, offer “conclusions [that] are based
more upon speculation than fact…” (RB, p. 65.) Petitioner’s assertion, however, could not
be further from the truth.
The City’s experts submitted three thorough reports based upon their extensive
review of the record on known properties within the vicinity of the Project site and from
primary-source onsite investigations, such as soil samplings and review of data collected
from site-adjacent monitoring wells. (AR 02217-2704, 02705-2753, and 06627-6637.)
Yet, according to the Petitioner, Mr. Casias’ professional opinion should be afforded
among experts, Petitioner concludes this section of its brief by assuring the court that “This
is not a mere disagreement among experts…” (RB, p. 65.) We beg to differ, and offer that
the professional analysis provided by both Bole and Associates and the two reports from
GEOCON constitute substantial evidence upon which the City could, and did, rely in
concluding no significant Project impacts relative to hazardous materials.
d.

Substantial Evidence Supports the City’s Determination that
the Project Is Consistent With the General Plan, CASP and
Design Guidelines; Therefore, the City’s Use of SCEA Was
Justified.

As discussed above, the trial court concluded that the Project was inconsistent with
policies in the City’s General Plan. (Supra, Reply Brief, Section I.) As a consequence of
this determination, the court also found that the SCEA/IS failed to “properly assess the
project inconsistency with the General Plan and related planning provisions,” in violation
of CEQA. (JA, Vol. II, p. 000345.) As we have established in Section I of Real Party’s
Reply Brief, above, the trial court’s General Plan inconsistency determination was
erroneous, and that the City’s approval was, in fact, consistent with its General Plan
policies, the CASP and the Design Guidelines. As such, the court’s conclusion with respect
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greater weight. Despite the entire thrust of this argument being a “he said, she said” debate

to CEQA Section 21155.2(b) should be reversed as well.
C.

Conclusion

The City fully complied with CEQA when it approved the Trackside Project
employing the SCEA/IS process authorized by the Legislature in SB 375. More
specifically, it appropriately concluded that the Project qualified as a TPP and that the
SCEA/IS adequately analyzed and mitigated the relevant identified environmental impacts.
In doing so, the City acted consistent with the relevant statutory provisions and its decision
was supported by substantial evidence. That being so, this Court should uphold the trial
court’s determination that the Project qualifies as a TPP and deny the other CEQA based
relief sought by the Petitioner.
CONCLUSION

For the foregoing reasons, the Real Party requests that this Court find that Judge
McAdam committed reversible error by failing to defer to the City’s reasonable conclusion
that the Trackside Project is consistent with its General Plan, CASP and Design Guidelines.
In addition, Real Party requests that the Court uphold Judge McAdam’s determination that
the Project qualifies as a TPP, and deny the remainder of Petitioner’s remaining CEQA
claims.
Respectfully submitted,
Dated: November 12, 2020

TAYLOR & WILEY
A Professional Corporation
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EXHIBIT A
DDTRN Design Guidelines:
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Mixed-Use Consistency Review Table

Trackside Center Mixed-Use Building (901-919 3rd Street) Revised Project
DDTRN Design Guidelines: Mixed-Use Consistency Review

DESIGN GUIDELINES

DESIGN ELEMENTS

PROJECT COMPLIANCE

OVERVIEW
Basic Features

A. Maintain connection with single-family house
design while accommodating mixed uses.
B. Minimize visual impacts of automobiles.
C. Enhance pedestrian activity.
D. Continue tradition of tree planting at street edge
and in front yards.

Consistent. See guidelines for applicable mixed-use and
special character areas which encourage groundfloor
commercial storefronts and building to the sidewalk edge.
Parking and vehicle access is provided off the alley.

SITE DESIGN
Maintain the alignment and spacing
patterns of buildings as seen along the
block.

A. Maintain the traditional setbacks of buildings that
reflect residential development patterns.
B. Maintain a sense of semi-public space in the front
setback.

Consistent. See guidelines for applicable mixed-use and
special character areas which encourage building to the
sidewalk edge. Proposed project builds to the sidewalk edge
and includes an outdoor plaza and access from the frontage.

A. Orient the front of the building to the street.
SITE DESIGN
Provide pedestrian interest at the street B. Clearly define the primary entrance by using a
level and enhance the pedestrian
raised front porch or stoop.
experience.

Consistent. Project provides pedestrian interest and clearly
defines entrances to the ground floor retail. Porch or stoop
features are not appropriate for the commercial use or mixeduse building called for the Special Character Area.

05 - 167

SITE DESIGN
Design and locate new driveways,
parking areas, and utilities in a way
that minimizes their visual impact.

A. Access parking from the alley where feasible, and
maintain traditional parking patterns.
B. Parking in the rear is preferred; however, it may
be necessary to allow access from the street in
some circumstances.
C. An exception in the required number of parking
spaces may be considered in order to preserve a
feature of public significance.
D. Located mechanical equipment and service areas
out of public view.

Consistent. Project parking is located in the rear of the
property with access from existing alley. Mechanical
equipment, trash and service areas are screened or enclosed
and located away from the street front.

BUILDING MASS AND SCALE
Maintain the scale of a new structure

A. Design a front elevation to be similar in scale to
those seen traditionally on the block.

Generally Consistent. Although the proposed building has a
three-story front elevation with a stepped-back fourth story
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DESIGN GUIDELINES

DESIGN ELEMENTS

PROJECT COMPLIANCE

within the context of existing buildings
on the block.

B. Minimize the perceived scale of a building, by
stepping down its height toward the street and
neighboring smaller structures.
C. The primary building face should not exceed the
width of a typical single family building in a
similar context.
D. Break up the perceived mass of a building by
dividing the building front into “modules” or into
separate structures that are similar in size to
buildings seen traditionally in the neighborhood.

and exceeds the width of a typical single family building, the
project site is a commercial site which has never had a single
family residential building located on it. The project is on a
transition site between commercial and residential areas.
Throughout its history, the site has contained a number of
different commercial and industrial buildings of various sizes,
resulting in a mix of architectural styles, uses, and building
sizes on the block over the years. The proposed building
relates to the nearby residential structures by stepping back the
upper stories, using varied setbacks, and breaking up the
building mass with four-sided architecture and articulation.
The building's scale and front elevation are appropriate for a
mixed-use commercial building and are consistent with the
guidelines for the Special Character Areas it is located in.
Furthermore, a specific guideline listed under item (A)
clarifies that, “Increased building scale and height may be
allowed in portions of mixed use special character areas such
as along B and 3rd Streets where new development patterns
are allowed.” The project is in the Third Street Special
Character Area where increased building scale and height are
allowed.
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Consistent. Retail uses and lobby entrance for apartment units
are oriented to street and clearly defined. Vehicle access is
provided off the driveway. Building design does not include a
raised porch or stoop.

Consistent. The mixed-use building with retail storefronts on
the ground floor provide visual interest. It maintains the
commercial character of the site.

Consistent. Project includes a mix of materials (metal, brick,
stucco, board and batten, lap siding) that add visual interest
and would be consistent with commercial and residential uses.

A. Orient the primary entry of a primary building to
the street.
B. Clearly define the primary entrance by using a
raised front porch or stoop.
C. Separate the entry walkway from the driveway.
A. Use porches, awnings, balconies, bay windows
and stoops to provide visual interest and human
scale to a building.
B. Building details that maintain the simple character
of the area are encouraged.
C. Repeat the patterns created by similar shapes and
sizes of traditional building features.
A. Use the high quality exterior finish materials.
B. Simple material finishes are encouraged.
C. Building colors should evoke a sense of richness
and liveliness to complement and support the
overall character of the mixed-use districts.

A. New mixed-use buildings and additions should be Consistent. Project will comply with City Sign Design
designed to allow for signs appropriate in scale
Guidelines and City’s Outdoor Lighting Control Ordinance.
and location to the use and the neighborhood
Proposed retail spaces
B. Signs should comply with Downtown Sign Design
Guidelines and the Sign Ordinance.
C. Exterior building lighting should be used to

BUILDING ENTRANCES
Clearly identify the primary entrance
to a building and orient it to the street.

ARCHITECTURAL FEATURES
Use architectural features that add
visual interest to the street.

BUILDING MATERIALS AND
COLOR
Building materials and color should
help establish a human scale and
provide visual interest.

SIGNS AND LIGHTING
Design buildings with careful
consideration for the incorporation of
signage and lighting.
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Consistent. See guidelines for special character areas which
allow a mix of roof types and commercial forms. Proposed
building has predominantly flat, commercial roof form, but
incorporates sloping roof features.

PROJECT COMPLIANCE

A. Sloping roof forms shall predominate.
B. Use building forms that are similar to those seen
traditionally.

DESIGN ELEMENTS

BUILDING FORM AND
ROOFLINE
Use sloping roofs on new structures
and additions.

DESIGN GUIDELINES
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DESIGN ELEMENTS

A. The majority of a building should align at the
sidewalk edge.
B. Sloping roofs shall predominate. Larger
developments may include a mix of roof forms
including horizontal or flat.
C. Locate parking away from the street frontage.
D. Residential uses are encouraged. Large three and
four bedroom apartment type units are
inappropriate.

A. A variety of outdoor spaces may be considered:
B. Courtyards are encouraged as places for outdoor
activities.
C. Maintain the visibility of the structure from the
street.
D. The site design of a new building or large addition
should take into consideration existing mature
trees.

accentuate the building design and not detract
from the residential character of the
neighborhood.
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Mixed-Use Character Area:
CORE TRANSITION EAST
Objectives:
 Improve the visual and land use
transition from the Commercial Core
to the Old East residential
neighborhood.
 New mixed-use buildings should be
built to the sidewalk edge with
landscape courtyards incorporated
to vary the building setbacks along
the street.
 Building architecture should respect
the traditional residential character
of the neighborhood.
 Parking should be incorporated off
the alleys in private parking courts.

OUTDOOR SPACES
Design outdoor spaces to enliven the
street edge and provide for pedestrian
interest.

DESIGN GUIDELINES

Consistent. Proposed building is aligned at the sidewalk edge
on 3rd Street, incorporates a mix of roof forms, locates parking
off the alley away from the street frontage, and provides a mix
of smaller residential units (studios, 1-bedroom, and 2bedroom units).

Consistent. Project provides an outdoor plaza area on the west
side with access from 3rd Street. It maintains visibility of the
structure from the street. Project will remove three Jeffrey
pines, but will retain an oak tree in the plaza area.

PROJECT COMPLIANCE
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DESIGN GUIDELINES
A. A mix of commercial and traditional residential
building types is appropriate in this area.
B. Two and three-story buildings should
predominate. Careful transition to adjacent onestory buildings should be incorporated.
C. Varied setbacks are encouraged to enhance the
transition between building types and provide for
courtyards and plazas.
D. Consistent setbacks on portions of Third Street
identified as primary and secondary retail streets
are encouraged to provide storefront continuity
along the street. Third Street should have
pedestrian-oriented uses and design.
E. Parking is not permitted in front of a building.
F. Courtyards and plazas are encouraged.

DESIGN ELEMENTS
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Special Character Area:
THIRD STREET
Objectives:
 Cultivate evolution of Third Street
btwn A and B Streets as unique
higher density mixed use urban
village supporting pedestrianoriented and low-traffic generating
commercial, retail and live/work
opportunities.
 New development to be of high
quality design and construction to
enhance visual quality of the street.
 Enhance the gateway from campus
with mixed-use buildings, sidewalk
cafes, and pedestrian/bike
enhancements.
 Encourage adaptive reuse of
traditional residential structures.
 Maintain and enhance the pattern of
large street trees along the entire
corridor.

The proposed building is 4-stories and exceeds the 2- and 3stories identified in the guidelines. However, the building is
sensitively designed with generous setbacks on the north and
east sides, building articulation and detailing to engage
pedestrians, placement and design of balconies and setbacks to
reduce privacy issues. The setback from the property line for
the 4th story is 53 feet on the north side and 32 feet on the east
side. The setbacks transition down to relate to the nearby
buildings.

Consistent. The project is a mixed-use commercial/residential
building type with ground floor commercial storefronts and
residential uses above. It provides an outdoor plaza area. It
maintains a consistent setback on 3rd Street at the sidewalk
edge with varied setbacks on the north and east sides where it
is adjacent to other uses and properties. Parking is located in
the rear of the property with access from the alley.

PROJECT COMPLIANCE
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PROOF OF SERVICE
Old East Davis Neighborhood Association v. City of Davis, et al.
Court of Appeal Case No. C090117
(Yolo County Superior Court Case No. PT-17-2111)
I, Kate A. Wheatley, declare:
I am now and at all times mentioned herein have been over the age of eighteen years,
employed in Sacramento County, California, and not a party to the within action or cause; that
my business address is 500 Capitol Mall, Suite 1150, Sacramento, California, 95814. I am
readily familiar with the County’s business practice for collection and processing of
correspondence for mailing with the United States Postal service.
I served a copy of the attached:

by placing said copies in an envelope addressed to the parties and/or their
attorneys named below, which envelopes were then sealed, with postage
fully prepaid thereon, and placed for collection and mailing at my place of
business following ordinary business practices. Said correspondence will
be deposited with the United States Postal Service at Sacramento,
California, on the date indicated below the ordinary course of
business.
X
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Appellant Trackside Center, LLC’s Reply Brief and Cross-Respondent’s
Opposition Brief

by causing a true copy of the above-listed document(s) to be served on the parties
and/or their attorneys named below, by sending the document(s) to the electronic
mail (e-mail) address(es) indicated, and/or by sending the documents through a
designated electronic filing service provider, on the date indicated below.
Please See Attached Proof of Service List.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on November 12, 2020 in
Sacramento, California.

/s/ Kate A. Wheatley
Kate A. Wheatley

PROOF OF SERVICE LIST
Old East Davis Neighborhood Association v. City of Davis, et al.
Court of Appeal Case No. C090117
(Yolo County Superior Court Case No. PT-17-2111)

Via Electronic Submission on 11/12/20

Via Electronic Submission on 11/12/20
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